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369 Filed Mar 7 1947 Charles E. Stewart, Clerk 

IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

I MARY KATHRYN SULLIVAN 

and 

JAMES H. SULLIVAN, 

1716 Fort Davis Street, S. E. 

Washington, D. C. 

Plaintiffs, 

— v — 

ULINE ICE INC., 
a corporation, 

Third and M Streets, N. E. 

Washington, D. C. 

Defendant. 

Civil Action No. 1026-47 

! Complaint for Negligence 

1. Plaintiffs, Mary Kathryn Sullivan and James H. 
Sullivan, are adult citizens of the United States, are 
residents of the District of Columbia and are now and 
were on March 19, 1946 husband and wife. The defendant 
is a corporation engaged in the District of Columbia in 
the business, among others, of the operation of a place 
of amusement known as Uline Ice Arena at which were 
staged, under defendant’s supervision, exhibition games 
of ice hockey played by professional ice hockey teams 
for the amusement of members of the public who paid to 
the defendant the price demanded by it for admission to 
its ice arena for the purpose of witnessing such exhibi¬ 
tions of games of ice hockey. The claim for relief on be¬ 
half of the plaintiffs against the defendant is for an 
amount in excess of three thousand dollars ($3,000.00) 
and is within the jurisdiction of this Court. 

2. On March 19, 1946, such an exhibition game of ice 
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hockey was scheduled to be played at the defendants ice 
arena under its supervision by two professional ice hockey 
teams. Plaintiffs presented themselves at said ice arena, 
paid the price demanded by the defendant, through its 
agents in charge of its said arena, for admission to its 
said arena for the purpose of witnessing such professional 
exhibition of the game of ice hockey, were assigned by 
the defendant, through its agents, to two reserved seats 
on the side of the ice rink between the goals in the 
370 first row of such reserved seats close to the play¬ 
ing surface and were ushered thereto by one of the 
defendant’s employees within said arena while such sched¬ 
uled exhibition game was in progress and occupied said 
reserved seats. 

3. It was the duty of the defendant, through its agents, 
to use reasonable care to keep its said ice arena in a rea¬ 
sonably safe condition for use by members of the public 
paying to the defendant the required admission fee for 
attending and witnessing such professional exhibitions of 
the game of ice hockey and using, for such purpose, the 
reserved seats assigned by the defendant within its arena 
to such members of the public. It was further the duty of 
the defendant, through its agents, to warn the plaintiffs 
and other members of the public witnessing such profes¬ 
sional exhibitions of the game of ice hockey, the defend¬ 
ant’s patrons, of the dangers known to the defendant and 
unknown to plaintiffs of personal injury likely to be sus¬ 
tained by such patrons in case the puck during the game 
should be driven by a player from the ice playing surface 
through the air and into the seating area of the specta¬ 
tors. 

4. Defendant, however, in violation of its aforesaid 
duties, through its agents, negligently and carelessly failed 
to maintain its said ice arena in a reasonably safe condi¬ 
tion for use by its patrons witnessing such professional 
exhibitions of the game of ice hockey and using, for such 
purpose, the reserved seats assigned by it within its arena; 
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negligently and carelessly failed to provide adequate means 
to protect its patron spectators from injury in case the 
puck during the play should be driven by a player from 
the ice playing field through the air and into the seating 
area of the spectators and did negligently and carelessly 
fail to warn plaintiffs and other members of the public 
witnessing such professional exhibitions of the game of 
ice hockey of the danger of personal injury likely to be 
sustained by such patron in case the puck during the game 
should be driven by a player from the ice playing surface 
through the air and into the seating area of the spectators. 

5. By reason of such negligence and carelessness of the 
defendant, the plaintiff, Mary Kathryn Sullivan, while 
witnessing said professional ice hockey game and while 
occupying the said reserved seat assigned by the defend¬ 
ant, through its agent, suddenly and without wam- 

371 ing was struck with great force and violence in the 
face by the puck driven during the progress of the 
game by a player from the ice playing surface through 
the air and into the seating area of said arena occupied 
by this plaintiff, shattering her spectacles which she was 
then wearing and driving fragments thereof into both of 
her eyes. 

6. As a result of the defendant’s aforesaid negligence 
and carelessness, plaintiff, Mary Kathryn Sullivan, sus¬ 
tained serious and permanent injury to her right eye and 
the vision therein. In her right eye she sustained a lac¬ 
eration through the skin of the upper lid, a cornea lacera¬ 
tion through the entire cornea extending horizontally from 
limbus to limbus with lower pupillary iris adherent to 
back of cornea at lacerated area, wound gaping with occa¬ 
sional aqueous leaks, a fibrous exudate from the wound 
to the lens region and pupillary iris with formation of 
trellis network of fibrin. Further, the conjunctiva was 
lacerated with blood oozing nasal to limbus. Because the 
lips of the wound were gaping and aqueous was flowing 
intermittently, she suffered, after repositing the iris, two 
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corneal sutures to be placed and a conjunctival flap to be 
sutured over the lacerated area. This has caused her to 
suffer and she will in the future suffer excruciating pain 
and mental anguish. Further, as a result thereof, in her 
right eye the resultant vision has been reduced to only 
slightly more than three percent of visual efficiency therein. 
Further, as a result thereof, there is now in said eye a 
marked, mixed astigmatism due to the scar formation in 
healing which is a permanent condition not susceptible 
of correction and she must in the future endure therein 
consequent faulty vision, inconvenience, discomfort, pain 
and suffering thus brought about. Further, as a result 
thereof, she was confined to a hospital and was required 
to submit to surgery in said eye and has suffered and will 
continue to suffer great physical pain and mental anguish 
and her nervous system was severely shocked and has 
been permanently impaired. Further, as a result thereof, 
she has suffered and will in the future continue to suffer 
great mental anguish due to double vision and embarrass¬ 
ment from the physical effects of the injuries aforesaid; 
her left eye was scratched from the aforesaid particles of 
glass and she was otherwise injured and damaged; all to 
the great injury and damage to the plaintiff, Mary 
372 Kathryn Sullivan, in the sum of fifty thousand dol¬ 
lars ($50,000.00). 

7. As a result of the defendant’s aforesaid negligence 
and carelessness, the plaintiff, James H. Sullivan, by rea¬ 
son of the above-described injuries to his wife, the afore¬ 
said Mary Kathryn Sullivan, has incurred great expense 
for medical, surgical, hospital and nursing care for his 
wife in an effort to cure her of the injuries aforesaid, 
and he will in the future be compelled to incur additional 
medical, surgical, hospital and nursing expenses therefor; 
and he has lost and will for a long time in the future lose 
the society, companionship, consortium and services of his 
wife, all to the great injury and damage to the plaintiff, 
James H. Sullivan, in the sum of ten thousand dollars 
($10,000.00). 
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WHEREFORE, plaintiff Mary Kathryn Sullivan de¬ 
mands judgment against the defendant in the sum of fifty 
thousand dollars ($50,000.00). 

WHEREFORE, plaintiff James H. Sullivan demands 
judgment against the defendant in the sum of ten thousand 
dollars ($10,000.00). 

HOGAN & HARTSON 
/s/ By Howard Boyd 
/s/ Geo. D. Horning, Jr. 

Attorneys for Plaintiffs 
810 Colorado Building 

! Washington 5, D. C. 

• • • • 


373 Filed Apr 10 1947. Charles E. Stewart, Clerk 


Answer to Complaint 

1st defense: 

The Complaint fails to state a claim against defendant 
upon which relief can be granted. 

2nd defense: 

Defendant admits that the amount claimed is within the 
jurisdiction of the Court; that on the occasion in question 
plaintiffs were patrons witnessing a game of ice hockey; 
and that an accident occurred. Defendant is without 
knowledge or information concerning plaintiffs’ alleged 
injury and loss sufficient to form a belief. Each and every 
other allegation set forth in the complaint is separately 
and severally denied. 

3d defense:' 

Plaintiffs on the occasion were negligent and their neg¬ 
ligence proximately contributed to the accident complained 
of. 


/s/ P. J. Sedgwick 
Paul J. Sedgwick, 

Atty. for Defendant, 
Barr Building; Di. 9106. 


• • • • 



374 Filed Nov 30 1948. Harry M. Hull, Clerk 

United States District Court 
for the District of Columbia 
SULLIVAN, et al, Plaintiff 
vs. 

ULINE ICE, INC., Defendant 

Calendar No. 

Civil Action No. 1026-47 

Pretrial Proceedings 

STATEMENT OF NATURE OF CASE: 

Action for personal injuries, by husband and wife for 
injuries sustained by wife. 

Plaintiffs were spectators at an ice hockey game at 
Uline Arena owned and operated by defendant. Plaintiff 
wife was hit by a puck during the game and sustained 
a serious permanent injury to one of her eyes, resulting 
in a diminution and impairment of eyesight. 

Defendant denies negligence and also claims contribu¬ 
tory negligence and assumption of risk. 

Medical expenses claimed are in the neighborhood of 
$450.00. 

STIPULATIONS: 

Date Nov. 29,1948. 

/s/ Howard Boyd 

Atty. for Plaintiff 
/s/ P. J. Sedgwick 

Atty. for Defendant 
/s/ Alexander Holtzoff 
Pretrial Judge 
• • • • 

375 Filed Apr 15 1949. Harry M. Hull, Clerk 

Motion for Summary Judgment 

The defendant, Uline Ice, Inc., by its counsel of record, 
moves the Court to enter an order for summary judgment 
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in favor of the defendant in the above-captioned cause, in 
accordance with FRCP number 56(b), for the reason that, 
except as to the amount of damages, there is no genuine 
issue as to any material fact and that the moving party 
is entitled to a judgment as a matter of law. 
i /s/ P. J. Sedgwick 

Paul J. Sedgwick, 

Atty. for Defendant, 

Barr Building; Di. 9106. 

• * * • 

376 Filed Jun 24 1949. Harry M. Hull, Clerk 

Order 

This cause came on to be heard at this term upon mo¬ 
tion of the defendant for summary judgment and in con¬ 
sideration thereof, it is by the Court this 24 day of 
June, 1949, 

ORDERED that the motion be and the same hereby is 
denied. 

/s/ Alexander Holtzoff 

Judge 

• * • * 

377 Filed Nov 22 1949. Harry M. Hull, Clerk 

Plaintiffs’ Requested Instruction No. 2 

Plaintiff had the right to rely upon the defendant not 
to unreasonably expose her to dangers known to the de¬ 
fendant but of which she was unaware. 

• • • • 

378 Filed Nov 22 1949. Harry M. Hull, Clerk 

Plaintiffs’ Requested Instruction No. 3 

If you find that in the discharge of defendant’s duty to 
use ordinary care to protect its patrons from known dan- 



9 A 


gers, that defendant should have erected a wire netting 
or other type of barrier than that provided between the 
playing field and the stands where plaintiff was seated or 
that the defendant should have warned the spectators of 
the dangers by signs or similar devices, and that such 
failure was the proximate cause of the plaintiff’s injuries, 
the defendant would be guilty of negligence. 

• * * • 

379 Filed Nov 22 1949. Harry M. Hull, Clerk 

Plaintiffs’ Requested Instruction No. 7 

Persons engaged in the same type of business cannot 
establish a legal standard of care by following a uniform 
practice. In the last analysis it is for the jury to decide 
whether under all of the circumstances a uniform prac¬ 
tice, if it exists, constitutes an exercise of due care. 

• • * # 

380 Filed Nov 22 1949. Harry M. Hull, Clerk 

Plaintiffs’ Requested Instruction No. 8 

In determining the weight to be accorded evidence that 
rinks in other cities were constructed similarly to the de¬ 
fendant’s, you may consider whether patrons using these 
other rinks received injuries in the same manner as did 
the plaintiff. 

• • • • 

381 Filed Nov 22 1949. Harry M. Hull, Clerk 

Plaintiffs’ Requested Instruction No. 9 

Plaintiff had the right to assume that defendant had 
used ordinary care to protect the patrons from dangers 
known to the defendant 

• • • • 
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3S2 Filed Nov 22 1949. Harry M. Hull, Clerk 

Plaintiffs’ Requested Instruction No. 10 

Knowledge on the part of or others persons of the dan¬ 
ger of flying pucks, unless communicated to Mrs. Sullivan, 
is not imputable to her. 

* m • • 

383 Filed Nov 22 1949. Harry M. Hull, Clerk 

Plaintiffs’ Requested Instruction No. 11 

In considering whether Mrs. Sullivan assumed the risk 
of injury, as charged by the defendant, you are instructed 
that if she had no knowledge of the danger attendant upon 
witnessing the game from the reserved seat purchased that 
evening and that in the exercise of reasonable care she 
would not have become aware of the danger to which she 
was exposed, then she could not have assumed the risk of 
the injury which she sustained. 

* • * • 

384 Filed Nov 22 1949. Harry M. Hull, Clerk 

Plaintiffs’ Requested Instruction No. 12 

If you find for the plaintiffs you should return two ver¬ 
dicts, one on behalf of Mrs. Sullivan and the other on be¬ 
half of Mr. Sullivan. 

Under such circumstances, the verdict on behalf of Mrs. 
Sullivan should be for such amount as will fairly, reason¬ 
ably and adequately compensate her for the physical in¬ 
juries, injury to her nervous system, for pain and suffer¬ 
ing and mental anguish which she endured. You should 
also include in your verdict an amount which will fairly, 
reasonably and adequately compensate her for the perma¬ 
nent impairment of her vision. 

And if you find for the plaintiffs you should return a 
verdict on behalf of Mr. Sullivan in such amount as will 
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fairly, reasonably and adequately reimburse him for the 
expenses of the hospital and medical services reasonably 
made necessary by his wife's injury and actually incurred 
by him, the cost of replacing Mrs. Sullivan's glasses, and 
a further amount which will fairly, reasonably and ade¬ 
quately compensate him for the loss of his wife's services 
and society during the period when she was disabled as a 
consequence of the injuries suffered by her. 

• • • • 

385 Filed Nov 22 1949. Harry M. Hull, Clerk 

Plaintiffs’ Requested Instruction No. 6d 

Evidence of similar construction of other rinks is not 
conclusive that defendant's rink was safely constructed. 
Whether it was or not is a question for the jury to de¬ 
cide. Although you may consider the evidence of similar 
construction of other rinks in deciding whether defendant 
was guilty of negligence, if you should find from all the 
evidence that defendant had knowledge of the danger to 
patrons from flying pucks and that a reasonably prudent 
rink operator chargeable as was this defendant with the 
duty of exercising adequate care to protect its patrons 
from danger would have provided additional safeguards, 
the defendant's failure to provide such safeguards would 
be negligence. 

• • * • 

386 Filed Nov 22 1949. Harry M. Hull, Clerk 

Plaintiffs’ Requested Instruction No. 7a 

In considering whether the defendant exercised reason¬ 
able care in failing to provide the plaintiff with protection 
from flying pucks you may consider the practice by other 
rink operators. Such a practice is persuasive, however, 
only in so far as it is widely accepted and it is to be con¬ 
sidered in the light of the experience of the defendant and 
other operators. 
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No such practice is to be considered conclusive upon 
you, In the final analysis you must determine whether 
this defendant’s use of a particular form of construction 
or lack of it was prudently indulged. 

• • • • 

387 Filed Nov 22 1949. Harry M. Hull, Clerk 

Defendant’s Instruction No. 1 

You are instructed that the evidence in this case is not 
sufficient to warrant a verdict in plaintiffs’ favor against 
this defendant, and your verdict will therefore be for the 
defendant. 

(If the Court gives this instruction defendant does not 
ask for the following instructions:) 

• • • • 

388 Filed Nov 22 1949. Harry M. Hull, Clerk 

Defendant’s Instruction No. 4 

You are instructed that in hockey the patron partici¬ 
pates in the sport as a spectator only, but in so doing 
exposes himself or herself to the dangers necessarily and 
usually incident to and inherent in the game. By volun¬ 
tarily entering into the sport as a spectator he or she 
knowingly accepts the reasonable risks and hazards in¬ 
herent in and incident to the game. 

• • • • 

389 Filed Nov 22 1949. Harry M. Hull, Clerk 

Defendant’s Instruction No. 8 

You are instructed that the failure on the part of one 
party to call or produce witnesses having personal knowl¬ 
edge of facts in issue, or to produce such witnesses’ testi¬ 
mony in deposition form, entitles the jury to indulge in 
certain presumptions, unfavorable to the party so failing 
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to produce such absent witnesses or their evidence in 
court. Plaintiffs have testified that a Mr. Lawrence Kerns 
and a Miss McMullin were sitting beside them at the time 
of this accident, had arranged for the particular seatings 
in question, and that they were present before, during and 
after the accident in which plaintiff sustained injury. 
Having knowledge of the whereabouts of these eye-wit¬ 
nesses and the plaintiffs having failed or omitted to call 
them as witnesses to testify in this trial, and having failed 
and omitted to produce their testimony by deposition, the 
jury are instructed that the inference to be drawn from 
such failure and omission is that had they been called as 
witnesses their testimony would have been adverse to the 
parties so failing to call or produce them. 

390 Filed Nov 22 1949. Harry M. Hull, Clerk 

In the District Court of the United States 
for the District of Columbia 
Mary Kathryn Sullivan 
James H. Sullivan 

Plaintiffs, 

vs. 

TJline Ice Inc. 

Defendant. 

Civil No. 1026-47 


Verdict and Judgment 


This cause having come on for hearing on the 22nd 
day of November , 19 49, before the Court and a jury of 
good and lawful persons of this district, to wit: 


Wm. F. Drechsler, Sr. 
Edwin K. Sullivan 
Clyde B. Inscoe 
Myrtle L. Tost 
Leroy A. Johnson 
Raymond B. Taylor 


Walter G. Kealy 
George H. Clark, Jr. 
Alexander P. Hoover 
Eva Sokol 
Velma Davenport 
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who, after having been duly sworn to well and truly try 
the issues between Mary Kathryn Sullivam and James H. 
Sullivan, plaintiffs and Uline Ice, Inc., a corporation, de¬ 
fendant, and after this cause is heard and given to the 
jury in charge, they upon their oath say this 22nd day of 
November, 19 49, that they find the issues aforesaid in 
favor of the plaintiffs and that the money payable to 
them by the defendant by reason of the premises is the 
sum of Mary Kathryn Sullivan, $17,000.00 and James H. 
Sullivan, $3,000.00. ■ ! 

Wherefore, it is adjudged that said plaintiffs recover 
of the said defendant the sum of Mary Kathryn Sullivan, 
$17,000.00 and James H. Sullivan, $3000.00, together with 
costs. 


/s/ By 


By direction of 
Justice F. Dickinson Letts. 


Harry M. Hull, Clerk, 
Irene B. Burroughs, 

Deputy Clerk. 


• • • • 


391 Filed Nov 28 1949. Harry M. Hull, Clerk 


Order Amending Judgment. 

And now this 28th day of November, 1949, it appearing 
to the Court that a Stipulation was entered into between 
parties and filed March 19, 1948, changing name of de¬ 
fendant to M. J. XJline Company, it is hereby 
ORDERED that the judgment entered on Nov. 22, 1949 
be amended and changed so that the name of the defendant 
be M. J. mine Company instead of Uline Ice Inc., a cor¬ 
poration. 

/s/ F. Dickinson Letts, 

Judge. 
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393 Filed Dec 1 1949. Harry M. Hull, Clerk 

Motion of Defendant, Uline Ice, Inc., for 
Judgment Against Mary Kathryn Sullivan 

and James H. Sullivan, Notwithstanding the Verdicts. 

The defendant, Uline Ice, Inc., by its counsel, without 
waiving any other motion filed or to be filed herein, moves 
the Court to aside the verdicts herein and to enter judg¬ 
ment for the defendant notwithstanding the verdicts, and 
for grounds therefor states: 

1. There was no substantial evidence to sustain the 
verdicts. 

2. The evidence fails to establish negligence on the 
part of the defendant. 

3. The evidence fails to establish that the alleged negli¬ 
gence of the defendant herein was a proximate cause of 
the accident and injury complained of. 

4. The plaintiffs assumed the usual and incidental risks 
of the hockey game they attended by being voluntary spec¬ 
tators, as a matter of fact and law. 

5. The plaintiffs assumed the usual and incidental risks 
thereof by selecting and occupying unscreened, unpro¬ 
tected seats, as a matter of fact, and, of law. 

6. The plaintiffs assumed the usual and incidental risks 
thereof by selecting and occupying unscreened, unprotected 
seats when there were screened and protected seats vacant 
and available to them, as a matter of law. 

7. Plaintiffs were contributory negligent as a matter 
of fact and, of law. 

/s/ Paul J. Sedgwick 
Paul J. Sedgwick, 

Attorney for Defendant, 
Barr Building. 

• • • • 
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394 Filed Dec 8 1949. Harry M. Hull, Clerk 

Order Overruling Motion for New Trial 

Upon the coming on for hearing of the motion filed 
herein by defendant, for a new trial, it is this 8th day of 
December, 19 49, ordered that said motion be, and the 
same is hereby overruled. 

Harry M. Hull, Clerk. 

By /s/ Irene B. Burroughs 

Deputy Clerk. 

By direction of 
Justice F. Dickinson Letts 

• • • • 

395 Filed Dec 12 1949. Harry M. Hull, Clerk 

Order 

This cause came on to be heard at this term upon motion 
of the defendant for judgment notwithstanding the verdict, 
and in consideration thereof, it is by the Court this 12 
day of December, 1949, 

ORDERED, that the motion be and the same is hereby 
overruled. 

F. Dickinson Letts, 

Judge. 

# * • • 

396 Filed Jan 4 1950. Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 4th day of January, 1950, 
that the defendant, Uline Ice, Incorporated, A Corpora¬ 
tion, hereby appeals to the United States Court of Ap¬ 
peals for the District of Columbia Circuit from the judg¬ 
ment of this Court entered on the 12th day of December, 
1949, in favor of the plaintiffs against said defendant. 

; /s/ Paul J. Sedgwick 

j Paul J. Sedgwick 

Attorney for Defendant 
i Barr Building, 

Washington, D. C. 



17 A 


Proceedings 

• • • * 

15 Mary Kathryn Sullivan 

• • • • 

Direct Examination 

* • * • 

Q Will you state your full name, please? A Mary 
Kathryn Sullivan. 

Q And where do you reside, please? A 4972 Ben- 
ning Road, Southeast. 

Q How old are you, Mrs. Sullivan? A I will be 28 
the 19th of this month. 

Q Mrs. Sullivan, directing your attention to October, 
1945, where did you then live? A In Townsend, Ten¬ 
nessee. 

Q Can you give us some estimate of the size of Town¬ 
send, Tennessee? A Well, it is a very small place. At 
one time it had been a lumbering town, but they have sawed 
it out and there is no business of any kind. Just a post 
office and general stores and residences, but it is a very 
small place. 

16 Q You were born there, were you? A I was 
born and raised there until the time I came to Wash¬ 
ington, D. C. 

Q And I believe it was in October, 1945, that you were 
married to Mr. Sullivan? A Yes. 

Q And after that you came to Washington, did you? 
A Yes. 

Q And took up residence here? A Yes. 

Q Your husband had gotten a job with, I believe, 
Seven-Up? A That is right. 

Q Was vour husband likewise from Townsend, Ten¬ 
nessee? A Yes, he was. He lived at Townsend. 

Q This accident, I believe, happened to you just sev¬ 
eral months after you had moved to the City of Washing¬ 
ton, did it not? A Yes, it did. 
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Q Do you recall the date? A March 19, 1946. 

Qi Up to the time that you went to the Uline Arena on 
the night of the accident, Mrs. Sullivan, had you ever wit¬ 
nessed an ice hockey game? A No, I hadn’t. 

17 Q Had you ever seen anvone skate on ice? A 
No. 

Q Except in a movie? A I had previous, in a movie, 
and stuff like that, but I had never seen a person with 
ice skates. 

Q Is the climate such in Tennessee that you ever have 
any'ice on the rivers or lakes down there? A Well, if it 
is a real cold winter there may be a little bit of ice, but, I 
mean, ordinarily in the winter there is no ice on the river. 

Q Do any of the children or the adults down there go 
ice skating on these cold occasions? A They just slide 
on the ice with their shoes. No one ever has any ice skates. 

Q And on the occasion that you and Mr. Sullivan went 
down to the Uline Arena you were accompanied by another 
couple? 

* • m • 

A Mr. La'wrence Kearns and Miss Nell McMullin. 

Q Do you know whether or not either of those people 
had ever seen a hockey game before? A Mr. Kearns had 
seen some and Miss McMullin was visiting here and from 
the time she came here she had never seen an ice hockey 
game, but she had seen some since she was visit- 

18 ing in Washington. 

• * * * 

Q What arrangements were made, if you know, for 
the purchase of tickets that night? A Mr. Kearns was 
to get the tickets and then Mr. Kearns was to pay for his 
and Miss McMullin’s and my husband was to pay for mine 
and his. 

Q And you met with these people that night, and then 
went down to the Arena, did you? A Yes. They came 
by and picked us up. 
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Q Did you have reserved seats? A Yes. 

Q Do you recall what time of the evening you reached 
the Arena? A I don’t know the exact time we got there. 

Q Was the contest already in progress when you ar¬ 
rived? A Yes, the game had already started when we 
got there. 

Q Do you know much about the object of the game? 
A No, sir. 

Q Do you know that sometimes pucks were driven up 
into the stands to the injury of the people witness- 

19 ing the game? A No, sir. 

Q Were your tickets presented to some repre¬ 
sentative of the Arena who took you to your seats? A 
Yes—well, they showed them the stubs that they had and 
then there was a lady, I think, I am not sure, she took us 
to our seats. 

Q And where were you seated by this usherette? A 
She took us down to the front row, the very front row, 
around the Arena. 

Q Do you know what I mean when I refer to goals? 
A Yes. After I saw the ice rink I figured it out, that 
one on each side was the goal, each end, rather. 

Q Were you near either of the goals or were you be¬ 
tween the two goals? A We were between the goals. 

* * # * 

20 Q Let me show you what has been marked as 
Plaintiffs’ No. 1 for Identification— 

ME. BOYD: I assume we can stipulate, may we not, 
Mr. Sedgwick, that this is a photograph of TJline’s Arena? 
MB. SEDGWICK: Certainly. 

• * • • 

Q Will you point out on which side you were seated? 

• • # • 

MR. SEDGWICK: I will agree as to where the section 

is, Section 16. 
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MR. BOYD: Can you point it out on the photograph? 

MR. SEDGWICK: Section 16. The seat is 

21 marked with a cross. 

• • • • 

MR. BOYD: • • • 

May we stipulate that this area to which I am now 
pointing is protected by some chicken wire? 

MR. SEDGWICK: There are screens at both ends, 
Your Honor, that extend partly around the four corners. 

* * • • 

THE COURT: The record will show that Plaintiffs’ 
Exhibit 1 for Identification is received in evidence. 

* • * • 

MR. BOYD: May we also agree that what I shall mark 
as Plaintiffs’ 3 for Identification is a chart of the seating 
arrangement, and the place where you have put an X in 
Area 16 is the place where these seats are located? 

MR. SEDGWICK: And for the record and for your 
infonnation, what counsel has said is that this mark on 
Plaintiffs’ Exhibit 3 shows the front row seats in Section 
16, which are the seats that this lady and her hus- 

22 band and their friends occupied. 

THE COURT: Plaintiffs’ Exhibit 3 will be re¬ 
ceived. 

• * • • 

MR. BOYD: Mr. Sedgwick has pointed out that this 
diagram is not drawn to scale, and I agree to that. 

Ladies and gentlemen of the jury, so that you might 
understand that diagram Mr. Sedgwick and I have agreed 
that this semicircular line that I have drawn in here rep¬ 
resents a screen which is erected behind the two goals. 
The screening stops on each side as shown by those pencil 
marks, and the place where these people were ushered to 
their seats is shown here in Section 16, which is not pro¬ 
tected by this chicken wire. 
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* • # • 

23 Q Mrs. Sulilivan, so that we can be sure where 
you were located, will you take a look at Plain- 

24 tiffs’ No. 2, which shows some wire in between the 
playing surface and the seating arrangement, was 

there any such wire between where you were seated and 
the playing field? 

MR. SEDGWICK: I stipulated there was not. 

* • * • 

25 Q About how long were you there at the Arena 
before you were struck; can you tell us? A Not 

being acquainted with the game very well, I think the first 
period, whatever they call the quarters or what it is, was 
over and it had just started into the second part of the 
game, the next period or whatever it is they call it, the 
quarters. 

Q Can you tell us in minutes? Would you say it was 
15 or 20 minutes or more or less? A We hadn’t been 
there over 15 or 20 minutes, I wouldn’t say. 

Q During that time did you witness any puck 

26 being driven from the playing surface into the stand 
where the spectators were seated? A No. 

Q Did there come a time when you were struck by a 
puck? A Yes, it flew up and I was struck by a puck. 

Q Where did it strike you? A It struck me on my 
glasses, right on the rim of my glasses. 

• * • • 

A I didn’t know what had hit me at the time, and I fell 
over on my husband because I couldn’t see because every 
time—I could open my eyes but I couldn’t see any- 

27 thing out of it. So they picked me up and carried 
me to the first aid room at Uline Arena. 

• • • • 

A He picked some of 'the glass out of my eye. He 
picked, if I am not mistaken, the Tnggest part of it out of 
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my left eye and he picked very little out of my right 

28 i eye. It was imbedded so he couldn’t do that. 

# * # • 

Q And then where did you go, Mrs. Sullivan? A We 
went to Emergency Hospital. 

Q And were you met there by Dr. Oscar Lavine? A 
Yes. 

# • • • 

29 A He took me in this room and looked at my 
eye * * * and he said that I would have to go up 

to the operating room immediately because he couldn’t take 
it out with any kind of instrument there, that I would 
have to go under an operation. 

* • • • 

30 Q How long did you remain on the operating 

31 table? Are vou able to tell us? A It was close 
to two hours that, I think, I was on the operating 

table. 

• * * • 

Q During all of this time you were entirely conscious, 
were you? A Yes, I knew what was going on. I 
just couldn’t see. I could hear people talking. 

• * * • 

37 1 Q Mrs. Sullivan, will you remove your glasses, 
please, and tell us what you are now able to see 
with your right eye? Can you put your hand over your 
left eye and tell us what you are able to see with your 
right eye? A I just see a blur. I can tell there are 
people in here, but it is just all a blur to me. I can’t dis¬ 
tinguish anyone. 

Q Can you make out the features of any of the jurors 
sitting as close to you as they are? A No, I couldn’t. 

Q Could you tell whether they are men or women? A 
I couldn’t if I didn’t already know that there were some. 

• • • • 
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38 Q With the use of your glasses—and are these 
glasses that Dr. Lavine prescribed for you? A 
Yes, these are the glasses that Dr. Lavine prescribed. 

Q With the use of those—put them on—tell us what 
you are now able to see through your right eye, putting 
your hand over your left eye. Does that help materially? 
A I can tell if they are men or women, but I couldn’t de¬ 
scribe a person to you. I can’t see. They are just a 
blur to me. 

* • • # 

Q And without the use of your glasses prior to the 
accident were you able to distinguish the features of 
people? A Yes. 

# # * * 

41 Cross-Examination 

* * * * 

47 Q You were acquainted some with the method of 
the nature of the game of football? A Yes, I un¬ 
derstand football. 

Q You would know the other sports if I enumerated 
them? Baseball? A I know what baseball is. 

. Q Do you know what polo is? A I don’t know any¬ 
thing about it. 

• * • * 

48 Q When you came to the Uline Arena—it was 
Mr. Lawrence Kearns who engineered this plan for 

the entire party of four of you to go to witness this par¬ 
ticular ice hockey game, is that not true? A He asked 
my husband and I if we would like to go with them. They 
were going and asked us, since we were new here, if we 
would like to go with them to the ice hockey game. 

Q You did not express any desire for any particular 
seat, did you, as to its location ? A We told them it was 
the first one we had ever seen and we would like to have 
good seats. 
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Q Where did you think the good seats would be? A 
I don’t know. 

Q You didn’t have any idea? A I never had been 
inside an arena and I didn’t know anything about one 
seat from another. 

* • • * 

51 Q And what did you think those screens were 
i there for? A At the time I didn’t know, but I 

found out what they were for. After I had been there 
I remember asking Mr. Kearns, I think, and he said that 
was where they went out at. 

Q At the time I took your deposition do you remember 
my asking you this—reading from page 7: 

“As you were going toward your seats, did you see 
that part of the Arena was behind screens and part was 
exposed away from screen protection? 

“ A I noticed the two ends had screens. 

“Q And what did you think they were for? 

“A Well, I thought that would be where the most 
dangerous part of it was, where the scoring was.” 

• # • • 

Q Let me ask you this: As soon as you had taken 
yout seats or observed the screens, you were aware that 
1 those screens were there because of some danger, 

52 is that not true? A I didn’t know whether it was 
for the danger or for the idea of catching the puck, 

but I did see the screens after we had gotten there. 

• • • • 

54 MR. BOYD: We would like to call Dr. Oscar 
1 Lavine now. I would like to interrupt Mrs. Sulli¬ 
van’s testimony, and Mr. Sedgwick says he has no objec¬ 
tion. 

• * • • 


Dr. Oscar Lavvne 
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Direct Examination 

* * • • 

60 Q Did I understand that this cut that you have 
illustrated here on the cornea went all the way 

through the cornea so as to permit this aqueous fluid to 
escape? A That is right. 

Q And as a consequence of that did I understand you 
to say that the eye collapsed? A The eye became quite 
soft. 

Q Like an underinflated balloon? Would that be 

61 a good illustration, Doctor? A Underinflated; 
not deflated but underinflated. 

• • • • 

71 Mary Kathryn Sullivan, 

One of the plaintiffs, resumed the witness stand and 
was examined and testified further as follows: 

Cross-Examination—Resumed 

BY MR. SEDGWICK: 

• * * # 

72 Q My question now is, at what time after your 
arrival at Uline Arena did you first observe these 

protective screens? A I noticed them—I don’t know 
whether it was when I was going around the Arena or 
after I had sat down in my seat, because it was the first 
time I had been in an ice place where they was an ice 
rink and really I couldn’t say just when I did notice them. 

Q You say you saw other spectators sitting behind the 
protective screens in those sections? A I noticed people 
sitting all around. 

Q Did you reach any conclusion in your mind as to 
what those screens were there for? A Well, I thought 
they may be—I knew they were for a purpose, but as far 
as really knowing—unless it was that maybe a place 
where the puck did go out or something. 
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* * # # 

73 ! Q Shortly after your arrival was there conver¬ 

sation about the type of performance that you 
would be seeing or were then seeing? A After we got 
in our seats and sat down, as the game had already been 
started, we would ask Mr. Kearns different questions. 

• * • • 

74 1 Q Did you ask Mr. Kearns about the program 

of the game as to the quarters or anything of that 
kind? A Not that I recall. 

Q What I am leading up to is this: Did you know 
there were three so-called quarters of the game? A No, 
I didn’t know there were three quarters. 

Q Did you know that the first quarter was 20 

75 i minutes in duration? A No, sir, I didn’t know 

how long the game had been started. It was all 
very new to me. 

Q! And the scoring, Kearns explained it to you? A 
No, I don’t recall him explaining it. I don’t know whether 
they had scored or not. 

* * * * 

75 Q Mrs. Sullivan, without asking specifically 
things that may not be applicable, there was general 

conversation among the group during the time up until the 
first intermission, between the first quarter and the second 
quarter? A You mean between our party? 

Q Yes, just among yourselves. A We were talking 
back and forth. 

Q Irrespective of whether I can know definitely what 
you were talking about, it had to do with the game, I 
suppose? A Certainly it had to do with the game. 

• • • • 

76 Q Do you recall a puck being smacked up against 
I the sideboards and the endboards all around the 

77 the rink? A I remember them being hit up at the 
other end around there, but as far as being hit over 
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there on the side where we were at I don’t recall the puck 
being hit there. 

Q You don’t recall it hitting the sideboards? A Not 
where we were sitting. 

Q Do you recall the puck being batted into the goal 
or the direction of the goal and in the direction of those 
protective screens? A Yes, that—the idea that I drew 
of them was where each team was trying to get it down 
to the goal. 

Q One team was trying to get it into that net goal and 
the other team was trying to keep them from it? A That 
was the idea I drew of it. 

Q During that entire first period did the puck leave 
the ice and go into the stands at all? A The period had 
already started when we got there, but it had not gone 
up into the stands. 

• • • • 

78 Q Prior to your going to the game had you read 
something about it? A You mean the game we 

were going to? 

Q Not that particular game, but had you read about 
either that particular game or ice hockey games? A No, 
sir. 

79 Q You never had read anything about them? A 
I never read anything about them, but only as I 

said before, in the movies, and I might have glanced 
through the sport page and seen something about an ice 
hockey game, but as far as going into details and reading 
all about it I haven’t. 

• • • • 

80 James H. Sullivan, 

• # • • 

Direct Examination 

• * • • 
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Q Will you state your full name, please? A James 
Henry Sullivan. 

Q! And you are the husband of Mrs. Sullivan, the lady 
that just testified? A I am, sir. 

• • • • 

81 Q Mr. Sullivan, directing your attention to 
March 19, 1946, did you have occasion to go to 

Uline’s Arena with Mrs. Sullivan? A I did. 

Q You were in the company of Mr. Kearns and Miss 
McMullin ? A Yes. 

Qi Who was it that arranged for the purchase of the 
tickets ? A Kearns. 

Q Did you reimburse him for the tickets which 

82 ! he had purchased? A Yes, I did. 

Q Did he give you two tickets which you used to 
have you and your wife admitted to the Arena that night? 
A Yes, he did. 

• • • • 

Q You paid $4.80 for two tickets, did you? A Yes. 

• • • • 

84 Q Had you, Mr. Sullivan, ever been to an ice 
hockey game before? A No. 

Q I Had you ever seen it played at all? A No, sir. 

Q i Have you ever done any ice skating yourself? A 
I had never seen a pair of skates until that night. 

• * • • 

87 Q Did you see this puck come up off the ice and 
strike her? A No, I didn’t see the puck at all. 
As I said a little while ago, I didn’t know what had hit her. 

Q And then it was only then that you learned that she 
had been struck by a puck? A Yes. 

* • • • 


92 


C ross-Exammation 
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95 Q He engineered or handled the arrangements 
as to where the seats would be located? A Yes, he 

did. 

Q Did he tell you ahead of time that he was going 
to buy the best seats for you? A He said, “We want 
good seats?” I said, “Yes, we have never seen a game 
and we want it some place where we could see.” That 
was the answer I gave him. 

Q So the choice of selecting seats behind screen pro¬ 
tection or in areas not screened for protection was his? 
A Yes, sir. 

Q And so whatever he took in the way of seats at the 
Arena you accepted? A Yes, sir, because the way I 
figured he was familiar with the game and I knew nothing 
about it. I didn’t know they had screens that we could 
get seats behind, and I left it up to him to get tickets. 

Q When you arrived there had you any way of 

96 knowing what the start of the game was that eve¬ 
ning? A No, sir. The only thing I knew was that it 
was under way when we got there. 

# * • • 

97 Q During the course of the play, during the 
entire time that you were there, regardless of what 

portions of periods the accident occurred in, did the puck 
come out of the playing area at all? A I don’t recall it, 
no, sir. 

Q Did it smack up against the sideboards? A I don’t 
recall it. 

Q Did it fly into the net or into the screens behind? A 
The best I can remember is that we saw very little of the 
game, but the way I saw the game, and I knew nothing 
about it, was that the players were trying to get the puck 
down towards the goal where the man was standing there. 
I remember the man standing there after we sat down 
and I asked Kearns who the man was. He said, 

98 4 ‘He is the goalie.” I remember the balls—puck 
being hit toward the man standing there, and I 
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remarked to him how dangerous it was for him to be hit¬ 
ting that thing at that man at the end. 

Q He was heavily guarded in protection? A He had 
on, it looked like, baseball— 

Q ! He had everything on in front except a mask? A I 
don’t remember whether he had a mask on or not. 

• • • • 

Q You agree with Mrs. Sullivan that during the course 
of the play, during the game that night, that at different 
intervals of time you and she would talk to Mr. Kearns 
about the game and perhaps receive in return his expla¬ 
nations of what was going on, and so forth? A 

99 Yes, we did. We asked him questions. 

• • • # 

100 Dr. Oscar Lavine 

resumed the witness stand and was examined and 
testified further as follows: 

Direct Examination—Resumed 

• * • • 

102 Q And you made mention of sutures. That is 
the technical term for stitches, is it not? A Those 

are stitches or threads. 

Q How are the stitches made, with a needle and 
thread? A They are made with a very fine needle, a 
very fine microscopic needle and this very fine thread. 

103 Q They were taken in the cornea? A Yes, from 
i one lip to the other lip in several places. 

* • * • 

108 Q Doctor, what was the consequence of this in¬ 
jury upon the vision in that eye of Mrs. Sullivan? A Of 
course, the vision was immediately quite impaired, as I 
mentioned yesterday, and as time went on it did improve. 
The vision at the present time, however—I saw Mrs. Sulli- 
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van just several days ago for this very purpose, for a 
last examination prior to the testimony—she had a vision— 
yes, here it is, of 20/800 with a glass, that is. 

# # * • 

110 Q Do I understand that with the eye uncor¬ 
rected by the use of any lenses Mrs. Sullivan had to 
get within 5 feet of the big E? A That is right She 
probably could make it out by squinting at perhaps 10 
feet, but for clear, good vision she had to come *to within 
5 feet to see it. 

Q What percentage of vision does that represent? A 
That is visual efficiency of one-tenth of 1 percent. 

# * * • 

119 MR. BOYD: If Your Honor please, I at this 
time offer in evidence certain interrogatories served 

upon the defendant and the answers to them. I refer to 
Interrogatory 3, 4, 5, 6, 7, 10, 11 and 12. 

Is there any objection there? 

# # • * 

120 MR. SEDGWICK: I have no objection. 

* # * * 

MR. BOYD: May I read them to the jury? 

* • * * 

“Question: Did you on March 19, 1946, own and oper¬ 
ate an arena located at 3rd and M Streets, Northeast, 
Washington, D. C.? 

“Answer: Yes. 

“Question: On March 19, 1946, was a professional ice 
hockey game scheduled to be played? 

121 “Answer: Yes. 

“Question: What teams were scheduled to par¬ 
ticipate on that date? 

“Answer: The Baltimore Clippers and the Washing¬ 
ton Lions. 
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“Question: Do you know the identity of the seats 
occupied by the plaintiffs while attending the game on 
March 19, 1946? If so, please describe the location of 
said seats. 

“Answer: Mrs. Sullivan occupied Seat 2, Section 16, 
Row A. 

“Question: What is the exact distance from the seats 
referred to in your answer to the preceding question to 
the nearest point of the playing field? 

“Answer: Approximately 3 feet. 

“Question: Were any signs or warnings posted in or 
about the arena on March 19, 1946, warning customers of 
the dangers of flying pucks? If so, state the exact num¬ 
ber and location and size of said signs or warnings. 
“Answer: No. 

“Question: How many customers or spectators, to your 
knowledge or to the knowledge of your agents or employees, 
were struck by pucks leaving the playing surface during 
ice hockey games played within two years prior to March 
19, 1946? 

122 “Answer: Several. 

“Question: Is a record kept of the information 
requested in the preceding question? If so, give the name 
and address of the person possessing such information. 
“Answer: Yes.’ 9 

MR. SEDGWICK: I have no objection to any of that. 
I will stipulate to it. 

• • • • 

134 Mildred Elizabeth Rothgeb 

was called as a witness by the plaintiffs and, being 
first duly sworn, was examined and testified as follows: 

Direct Examination 
BY MR. BOYD: 

135 1 Q Will you state your full name? A Mildred 

Elizabeth Rothgeb. 
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Q And you are employed by the M. J. Uline Company, 
are you? A Yes. 

Q In what capacity? A Executive vice-president. 

* • * • 

Q Can you tell us how long ice hockey has been played 
at Uline’s Arena? A Since the fall of 1941. 

Q And was it played during the ice hockey season 
each and every year from that time until the date of this 
accident that we are talking about? A No. 

# * • • 

A It was discontinued for 1943-1944 season. I believe 
for only one year. 

• • * • 

136 Q Miss Rothgeb, as a consequence of the sub¬ 
poena duces tecum served upon you, have you produced 
here a record kept by your organization of the spectators 
or patrons injured in the arena by pucks flying from the 
surface of the ice? A Yes, all that we have records on. 

* * * • 

142 MR. BOYD: Pursuant to the stipulation of 
counsel, I shall now read to the jury the dates when 

prior to the accident in this case patrons or spectators 
were injured at the defendant’s arena when pucks were 
driven off the surface of the ice into the stands. 

On December 19, 1942; February 1, 1942; December 8, 
1944; February 27, 1944; November 13, 1945; December 
28, 1945; and again on December 28, 1945; and then on 
March 19,1946, which was the accident in this case. 

• • • • 

143 MR. BOYD: And then, Mr. Sedgwick, I believe 
you are also willing to stipulate, are you, sir, that 

occasionally in practically each and every game pucks did 
leave the playing surface of the ice and fly into the stands? 
MR. SEDGWICK: Yes. 


34 A 


MR. BOYD: And that the defendant had knowledge of 
that? 

MR. SEDGWICK: Certainly. 

# * * * 

144 MR. SEDGWICK: If Your Honor please, at this 
time in behalf of the defendant I move for a di¬ 
rected verdict in favor of the defendant. 

# # * * 

151 THE COURT: The motion will be overruled. 
You may call the jury. 

• # * * 

155 Maurice Podoloff, 

m * • * 

Direct Examination 
BY MR. SEDGWICK: 

Q I Mr. Podoloff, will you state your full name, please 
and your address? A Maurice Podoloff, 509 Yale Ave¬ 
nue, New Haven, Connecticut. 

• « • • 

Q May I ask if you are the President of the American 
Hockey League? A I am. 

• * • * 

156 ■ Q How long, Mr. Podoloff, have you been associ- 
i ated with the ice hockey game as it has been played 

either in amateur leagues or professional leagues? A 
Since 1926. 

Q How long has professional hockey been played in 
this country? A Professional hockey in this country 
goes back, I think, about 50 years on a somewhat unorgan¬ 
ized field. We have had professional hockey in the United 
States on an organized scale since about 1924, but there 
are records of hockey games having been played in New 
York State back 50 or 60 years ago. 
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Q Do you have a brother who is an engineer who 
works in relation to the construction or erection of hockey 
rinks and arenas? A My brother, Nathan, built the New 
Haven Arena. He is a graduate engineer of the New 
Haven Sheffield Scientific School, and he is at present 
the chairman of a committee appointed by the Auditorium 
and Management Association to advise on the 

157 construction of prospective arenas in this country. 

• • • • 

Q In how many states is hockey played either in 
amateur leagues or professional leagues, if you can tell 
us, please? A It will take me a minute or two to give 
you the names of all of these states, but offhand I would 
say about 19 or 20 throughout the country. 

* * * * 

158 Q How many rinks over the country have you 
had occasion to visit and study in so far as their 

159 construction, maintenance and operation are con¬ 
cerned? A I think I have seen almost all of them 

east of the Mississippi. I don’t think I can say honestly 
that I have studied all of them. 

# * # * 

Q What is the size of the playing area? A The ideal 
playing area is 85 feet wide and 200 feet long. There 
are no ice surfaces that are larger than that. There are 
not too many that are that size. About the usual size is 
80 feet by 200. 

Q What protective measures were considered by the 
league managements in relation to the height and construc¬ 
tion of the dash board that runs around the side— 

• • * * 

THE WITNESS: I had seen all the rule books 

160 applying to the size of the ice surface—■ 

• • • * 


36 A 


A It is the customary practice around the ice surface 
to have it 42 inches high. 

Q Have you ever visited the TJline Arena? A I have, 
sir. 

Q Do you know whether or not that dash board con¬ 
forms to the customary, approved prevailing practice of 
all the other rinks of the parts of the country you have 
visited? A It does. 

# • • • 

A The fence about the Uline is the customary height. 
Qi And is it of the usual and customary construction? 
A It is. 

Q How about the screening at both ends and at the 
four comers of the TJline Arena, how does that compare 
with the other rinks over the eastern United States? A 
It is about the same as in those buildings where they have 
screening. 

# * • • 

161 Q I hand you here two exhibits which appear to 
be pictures of the TJline Arena. In fact, we have 

stipulated that they are pictures of the TJline Arena. I 
will hand you the one showing the entire playing area, 
being Plaintiffs * Exhibit 1, and I will ask you if that is 
familiar to you? A It is. 

Q 1 And this one which emphasizes the screening of the 
net and the screening at the end, is that familiar to 

162 vou? A It is. 

Q Is that in keeping with the customary screen¬ 
ings and nets in practically all the rinks over the country? 
A It is. 

Q How many periods are there to the playing of a 
game? A Three periods of 20 minutes each. 

Q And are there intermission periods in between? A 
Ten-minute intermissions between periods is the regular 
time. 

Q How many players are there on each team? A 
There are six players on the ice representing each team 
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unless that number is decreased by penalties in the prog¬ 
ress of play. Reserves can be up to ten players. 

Q Can you give us the dimensions and description of 
the stick, the hockey stick? A There are two hockey 
sticks used. One is used by the goaltender, and it has a 
blade of 3% inches wide and the length is to suit the 
player himself. The stick, however, that is used by the 
other five players on each team has a blade about 2y 2 
inches wide. 

Q Are the blades beveled or do they slope in any di¬ 
rection which might give elevation to the puck? A They 
are slightly sloped toward the top, that is, from the part 
that engages the ice up toward the top. 

Q Would they be perhaps something like a mid- 

163 iron in golf language? A Yes, they might be or 
the same as a knife, looking at it from the top down. 

Q It slopes upward a little bit? A Yes. 

Q Is that the type of stick that is used in all of the 
professional leagues in the country? A It is the type 
of stick I have seen used in all the professional leagues. 

Q Is it the standard form of stick? A It is defi¬ 
nitely a standard form. 

# • • • 

164 Q When the puck is dropped by the referee start¬ 
ing their game is there immediately a clash of sticks 

as each of the two centers tries to get control of the puck? 
A There is. 

Q What is apt to follow in this so-called faceoff where 
the puck is dropped in the course that the puck might 
take as a result of being driven or hit by one or more of 
these sticks? A Hitting that puck isn’t a matter of 
mathematical precision and a puck may go almost any¬ 
where. It may go to another player. It may be that one 
of the centers can take the puck against one of the oppos¬ 
ing players and travel down the ice with it. It may fly 
into the air. It may do almost anything. One can hardly 
predict what can happen. 
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Q Is there any humanly possible way to know where 
the puck will go in the play when he hits it? A None 
whatsoever. 

Q Is it the better practice in the rinks over the country 
to pdst signs informing the public of any possible dan¬ 
ger? A I have never seen any such signs posted any¬ 
where. 

Q In any of the rinks you have seen? A No. 

165 : Q In the American Hockey League of which you 

are the president ? A There are none in the Ameri¬ 
can Hockey League. I have been in all the rinks in the Na¬ 
tional Hockey League and some in the United States 
Hockey League. I have been in some where they play 
amateur hockey, as I have defined it, and in none of those 
have I ever seen a warning poster or sign of any kind. 

Q What was the occasion for erecting screens or 
screening at both ends of the rink and around the four 
comers of the rink? A The experience of the arena 
operators had of pucks flying, principally over the ends 
of the rink, and erecting screening to prevent injury to 
the patrons, spectators. 

Q WTiv was screening or protection not afforded along 
the sides? A It is like football. It is up and down the 
field. There is not so much occasion for it to go down 
the sides. It is driven from one end of the ice to the 
other. The ultimate object is to get the puck in the net. 
As the players go down the ice they usually pass it to 
each other forward. The rules permit that. As they get 
down they want to take a shot, and the net being in the 
setup at the end of the arena, the path of the puck is 
usually down towards the ends. 

• • • • 

166 Q Do you know, Mr. Podoloff, of the views of 
a great many of the spectators in the course of 

a study which you made concerning not having protection 
along the side areas? 
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THE WITNESS: I do. 

* # • • 

168 THE WITNESS: I have talked to Mr. Perry, 
the manager of the Providence Arena. I have 

talked to Eddie Shore, operator in Springfield. I have 
talked to my brother, operator in New Haven. I have 
talked to Peter Tyrell in Philadelphia. I have talked to 
Mr. Uline in Washington. John Somberg in Hershey. 
Janharie and Jim Baumer in Pittsburgh. A1 Sutton in 
Cleveland. Arthur Chaplain in Buffalo. Richard Millan 
in Indianapolis. Emery Jones in St. Louis. Frank Sau- 
key operating in Montreal and Cincinnati, and Connie 
Switch operating in Toronto. 

# • • • 

169 Q Mr. Podoloff, what other factors have you 
considered, what other sources of information have 

you had, which led you to your ultimate opinion as to 
knowing the public reaction to the unscreened area seats? 
A Possibly my own experience, sir . 

Q Will you tell us something of that? A The game 
of hockey is a very exciting one and one in which the 
spectators themselves seem to fight the battle almost as 
well as the players do. It is a game where the spectator 
wants to be as close to the player as he possibly can, and 
if you remove him he loses a bit of the thrill of the game. 
The game is the most exciting that is played. It sways 
audiences as no other game does and gives rise to passions 
as nothing else does. The spectator wants jto be a part of 
it, and as he cannot actually be wielding a hockey stick 
he wants to be along there where he can grab a player 
and can direct his remarks of encouragement, disparage¬ 
ment or criticism to him. 

Q Have you made inquiry to determine the spectators’ 
views and wishes? A Yes, I have sat alongside specta¬ 
tors and talked to them. I find that all of them want to 
stay there. I have seen spectators being carried out after 
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being hit by a puck, and get dressed up a bit and come 
right back in there. 

170 1 Q Do you know what their views are respecting 

the presence of screens in front of them in these 
box areas along the side? 

• * • • 

THE WITNESS: The rabid fan likes to sit along the 
side where he can watch the play going up and down. It 
is like the 50-yard line in a football game, and he does not 
want anything between him on that play. By “him” I 
mean both sexes. 

# • • • 

Q Directing your attention to prior to March 19, 1946, 
had there been experimenting with screening along the 
side or a transparent composition called Herkulite. A 
There had been some experimentation with screening, and 
the result was that it was taken down. The glass, so- 
called shatterproof glass, hasn’t been used any more than 
two or three years, and opinions aren’t quite well defined 
on whether it is good or bad. 

Q 1 Will you tell us the percentage of the rinks over the 
country that are constructed just as the Uline Arena is 
constructed with reference to screens and absence 

171 of screens? A There are no buildings where there 
are no screens behind the goals. All of them have 

them. Some buildings have some screenings on the sides 
coming from the end down. No buildings have screen for 
40 or 50 feet on the sides, each side of the center point of 
the ice. 

Q Do you know from records as to the ratio of money 
income from the seats that are in the unscreened areas as 
compared with the seats that are behind the screened 
areas? 

• • • • 

THE WITNESS: I don’t know that I can tell you 
exactly what the proportion is. I know the highest priced 
seats are in the middle, and section for section the middle 
section will draw more money than an end section. 


41A 

BY ME. SEDGWICK: 

Q What can you tell us, if anything, Mr. Podoloff, 
about the likelihood of players cutting themselves or be¬ 
ing injured by side screenings along the dash board on the 
side? A There is a danger to players from screens 
either at the end or on the side. A boy by the 

172 name of Andy Brown of St. Louis lost an eye on 
an end screen, but whatever the danger of the 

screen it is greater on the side, because if he is checked 
and hits the side screen he can injure himself quite 
severely. 

* • * * 

Q Does the puck frequently or infrequently go up into 
the spectators’ area during the progress of the play? A 
It goes up into the spectators very frequently. 

Q And what opportunity has a spectator to protect 
himself in the side areas when it does go up? A 

173 His own vigilance. 

Q Meaning— A He has to watch the puck, 
and he is so engrossed in the game he becomes a part of 
it almost and he holds up his hand and picks it out of the 
air. There is a terrific scramble for pucks when it goes 
over the board. 

* • # • 

174 Q What is the custom and practice prevailing 
in the rinks over the country as to side screens? 

175 A The practice is divided. Some rinks have it; 
some don’t. None have it for about 50 feet on each 

side. 

Q As to the majority? Can you give us it in percent¬ 
age? Can you tell us as to those who do and do not have 
it? A With the statement I have made, that none have 
it on the side, I would say that about 50 percent come 
back from the penalty shot line, which is a line about 
28 feet from the end, come back from that line varying dis¬ 
tances. 

Q Have you observed at the TJline Arena that the 
screening at the end continues around in front of some 
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of the side sections? A Yes, the screening here goes 
down about half way between the blue line mark in the 
neutral zone and the end of the arena. I would say it is 
a practice followed in about 50 or 60 percent of the build¬ 
ings. 

Q Is the Uline Arena rink one of the newer ones in 
terms of the construction of the rinks in the United 
Statbs? A I think the only building that has been opened 
since the Uline Arena is the building in Cincinnati, which 
was tapened for operation in February of this year. 

* # * * 

C ross-Examination 

BY MR. BOYD: 

# • * * 

176 Q Do you know’, sir, if there is a rink of any 
kind in Towmsend, Tennessee? A I don’t know, 

sir. 

Q You are probably as well informed about the loca¬ 
tion of ice hockey rinks as anyone, are you not, Mr. Podo- 
lofff A I am well informed as to the location of those 
rinks where they play professional hockey. 

Q And you have never heard of any in Townsend, 
Tennessee? A I never have. 

• • * * 

177 * * * the fact is that the spectators didn’t at¬ 
tend and that was the reason the game was aban¬ 
doned in the City of Washington? A That is right. 

• * * * 

178 Q Do you know at what speed one of these pucks 
travels when it is hard hit? A I have heard vary- 

179 ing estimates. Some say 25 and some say 35 miles 
an hour. I don’t think anyone has conducted a scientific 
study of just the speed with a camera of any kind. It is 
purely estimating. 
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Q You have heard estimates of as much as 30 miles 
an hour? A Yes. 

Q And the puck is a black object such as this (indicat¬ 
ing), is that correct, sir? 

* * # * 

180 Q I understood you to say that the reason why 
screens were erected behind the goals was because 

of past experience, and I take it that is the experience 
of people operating ice hockey rinks, that the spectators 
were frequently injured by pucks leaving the playing sur¬ 
face of the ice and flying into that area and injuring people, 
is that correct? A That is correct. 

Q And that is the reason why screens were put there, 
is that correct? A Yes. 

Q And I understood you to say also that it was the 
common experience of the operators of ice hockey rinks 
that the puck sometimes went out the side and struck 
spectators in that area? A That is correct. 

181 Q And yet I understand you to say it is the 
common practice of the operators of these com¬ 
mercial ice hockey rinks not to put screens on the side? 
A That is correct. 

• • • • 

182 Q You have testified it is the common practice 
of the operators of rinks not to put any screening 

on the side, but I also understood you to say after looking 
at this picture of the TJline Arena that that represents 
the practice only in respect to 50 or 60 percent of the 
rinks that you have observed, is that right, sir? A Well, 
what I said was this, sir, I said that in no building that 
I have seen is there any screening at all along the side 
for a distance of 25 feet of the center line, on each end 
of the center line. As to whether or not the screening 
shall go all the way down, as it does here, or shall end 
just beyond the curve is a matter of practice, and I would 
say in about 60 percent of the buildings they have screen¬ 
ing like this. In about 40 percent they have none beyond 
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the side curve, but none of them have any screening on 
the side. 

Q Do I understand your testimony to be, Mr. Podoloff, 
that 40 to 50 percent of the rinks extend the screening 
further down on the side than is shown in the photo- 

183 graph you have exhibited? A Yes, some of them 
go down as far as the neutral—there are three lines 

crossing the ice, a center line and two area lines, and some 
of them have the screening running down as far as— 
almost down to the area line, not quite. They usually 
have two or three sections in the middle without. You 
see, the officials and the teams are seated on both sides 
of the middle line of the building. We never have screen¬ 
ing in front of them. 

Q The danger of the puck going into the middle of the 
side lines is less great than it is as you approach the 
goals? A Fractionally less. The progress of the puck 
is toward each end. The only time you get a puck going 
over the side is when it is deflected by the skate or stick 
of another player. When you get to the end you have 
the puck traveling that way. 

Q Will you take a look at Plaintiff’s Exhibit No. 3 
for Identification, which represents a diagram of an ice 
hockey rink, and indicate on there the extent to which 
the protective screen extends down the side of the rink 
in the 40 to 50 percent of the rinks where they do extend 
the protective screen further than did the Uline Com¬ 
pany? A Well, I would have to figure out how wide 
the sections are. I can describe it better this way. The 
neutral area is 16 feet, and then there are 60 feet to each 
net, which is not shown here. I don’t ever recall 

184 having seen any screening along that 60 feet on 
each side. 

Q You are now referring to blocks 15, 14, 13, and 12, 
is that correct? A I would assume that it would be 13 
and 14 and maybe a half of 15 and a half of 12. It would 
give you about 60 feet, do you see? I have never seen 
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that screened over there. Some will bring the screening 
up as far as the line that goes across here, 60 feet across, 
and some stop here. 

Q Will you step down here before the Jury, Mr. Podo- 
loff, and see if they can get. what you have testified to. Do 
I understand your testimony to be that in some of the 
rinks that you have observed the protective screen has 
been extended up beyond what would be Block 16 here 
and to include part of Block 15? A Yes, that is right, 
which is about—if I may show you this, folks—the ordi¬ 
nary arena is 200 feet long. We have a line running right 
straight across the ice surface, right in the middle, which 
is known as the center line. On each side of the center 
line there is a territory which is known as the neutral 
territory. That extends for 30 feet Then you have an¬ 
other 60 feet back to the goal, the faceoff, which is located 
10 feet from the end. So that your active playing surface 
is 180 feet long and 10 feet in back. That gives you 180 
feet and 10 and 10, or 200 feet. The middle 60 feet, 
which I think would take in—I don’t know what the 
185 measurements are—I think 60 feet would go from 
about here to here. 

Q Would you just draw those lines in there represent¬ 
ing what you consider to be the neutral 60 feet? A I 
think that is about 60 feet, roughly. That is about 60 
feet. We never cover that because we have the teams sit¬ 
ting either on one side or on the other side. Then we have 
to have the penalty timekeepers. You see, when a player 
in hockey is adjudged guilty of some infraction of the 
rules you throw him off the ice. You don’t award a foul; 
you throw him off the ice, and we sometimes have five 
players off the ice and you have to have a bench there 
with a penalty time-keeper and you have a main time¬ 
keeper and a scorer, so we never have any fence in the 
middle 60. Some of the buildings bring the fence all the 
way down here. Some buildings stop about here. Does 
that give you it, sir? 
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Q So to answer my question, some of the arenas have 
brought down the protective screening so as to include 
what is shown on this diagram to be all of Block 16 and 
a part of Block 15? A That is right. 

Q In other words, if the plaintiff was seated at the 
portion where that X mark is in some of these arenas 
that you have observed she would be behind protective 
screening? A Depending on how high she was sit¬ 
ting. 

186 Q If she were sitting in the front row? A If 
she were sitting in the front row, the high screen 

runs about 4 or 5 feet and the low about 2 feet above 
the surface. 

Q And you said that some of the rinks had tried to 
completely protect the arena with the screening? A Up 
to the 60-foot sides, sir. 

Q Has an effort ever been made to close that 60 feet 
area with some kind of glass? A No. 

Q That has not been tried? A No, as I explained, it 
is because of the fact that the teams are there and the 
penalty box is there and you couldn’t carry the game on 
if you had to travel your team through a fence. As you 
have seen here, the players jump right over the fence to 
change. If you have no intermission you have to change 
players on the fly. 

Q 1 I understood Mr. Sedgwick to ask you what was 
the ratio between the return from tickets sold behind the 
protective screening back of the goal as compared with 
the income enjoyed from the sale of the tickets on the 
side. Although I understood you to say you did not know 
what the ratio was I believe you indicated that the return 
was greater from tickets sold to people who sat on the 
! sides, is that right? A The return per seat, sir. 

187 It is the 50-yard proposition at a football game. 

Q You did not mean to imply that that ratio 
results from the unwillingness of the spectators to sit be¬ 
hind a screen? A No, I don’t think that has much con¬ 
nection. 
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Q It doesn’t have any connection? A Not beyond the 
first couple of rows. The first two or three rows are 
the devotees, the rabid fans, but when you get above that 
you get to the people who just want to see the game from 
the best vantage point. 

Q You are, of course, acquainted with baseball? A 
Not as much as hockey. 

Q You have been frequently to baseball games? A I 
have seen them. 

Q And one of the most popular seats is directly be¬ 
hind home plate, is it not? A I think so. 

Q And home plate is also protected by a wire screen, 
is it not? A That is right. 

• # * • 

Redirect Examination 

• • • « 

Q Counsel has injected the subject of your going to 
baseball games into this matter this afternoon. I 
188 would like to ask you this: Is not the principal 
reason for a screening being behind home plate to 
protect those people who are behind the batter in case he 
hits a foul and the catcher can not catch it and it is 
deflected in that direction? A I can’t be an expert on 
baseball, but I can say as a spectator that I always felt 
that was the cause of the protection. I think hardly, if I 
may say so, that baseball is not quite as analogous in the 
attractive features of the middle section as is football. 
We sell our tickets on the basis of the 50-yard line. 

• » • • 

191 Ray Morgan 

• # * • 

Direct Examination 

• • • • 
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Q Will you state your full name, please? A Ray 
Morgan. 

* * • * 

A Radio announcer and sports broadcaster. 

Q With what station? A W WDC. 

Q In the course of your work as sports broadcaster 
for WWDC did you have occasion over a period of time 
to broadcast ice hockey games from the Uline Arena? A 
Yes, sir. 

Q When did those broadcasts start? A From the 
opening of the Arena in 1941. 

• • • • 

192 Q Have you yourself broadcast from other ice 
hockey arenas over the country? A Yes. 

193 Q In many places or few? A Atlantic City in 
the Convention Hall. I did the All Star game up 

in Cleveland. Those are the only actual arenas, other than 
Uline, that I have broadcast from. 

Q Then you have personal knowledge of the construc¬ 
tion and layout of all those three, that is, the ice hockey 
arenas in those three cities? A Yes. 

Q As to the presence or absence of screens along the 
sidelines, along the side seats and boxes of the arenas 
that you have seen outside the District of Columbia, what 
can you tell us? A They are all constructed along the 
same line. The screens are at the back behind the goals 
at each end of the arena, and they extend beyond the goal 
for a space, I would say, of about five feet along the boards 
and then the center section is entirely open. 

• • * • 

195 Jolm Russell Sullivan, 

• • • • 


Direct Examination 
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Q Will you tell us your full name? A John Russell 
Sullivan. 

* • • * 

Q Do you recall an incident back about March of 1946 
when some lady bearing the same name as you have was 
struck by an ice hockey puck at the Uline Arena? A I 
do. 

196 Q Were you present at the Arena that night? 
A I took my wife to the hockey that night. 

Q Had you ever seen hockey games before? A I 
saw one at Riverside and went to one at Uline. 

Q Had your wife ever seen one? A No. 

Q Where were you and your wife sitting? A Either 
Section 11 or 10. 

Q Was that the screened or unscreened? A Un¬ 
screened. 

• • • • 

Q Have you ever sat behind a screen? A I have sat 
behind a screen at a baseball game. I work at the ball 
park. I know that people don’t like to sit be- 

197 hind the screens. It blurs the game. 

Q Where are you out here? A At the Wash¬ 
ington Ball Park. 

Q How long have you been there? A Fifteen years. 

Q You saw the particular accident in which Mrs. Sulli¬ 
van was injured? A I saw the puck when it went into 
the stands. I didn’t know who it hit. I saw them take 
a lady and walk her out. 

• • • • 

C ross-Examination 

BY MR. BOYD: 

Q You do not agree that the presence or absence of 
wire makes no difference whatsoever in so far as the desir¬ 
ability of the seat is concerned? A A lot of people don’t 
like to sit behind a screen because they say they can’t see 
the plays good enough. 
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• • • # 

19S Howard K. Livingston 

# # * * 

Direct Examination 

* * # # 

Q Mr. Livingston, will you tell us your full name and 
address! A Howard K. Livingston. 

• * « * 

A Manager of the Uline Arena. 

Q How long have you been so engaged! A I have 
sold tickets on and off for a good many years, 

199 maybe 15. I have sold them in other places. 

Q In “other places,” you mean by that other 
than the Uline Arena! A Riverside; at the Watergate; 
Constitution Hall; National Theater. 

Q Confining your answers for the moment to ice hockey 
in the District of Columbia— A Riverside Stadium. 

Q Do you recall when ice hockey first came to Washing¬ 
ton! A It came to Riverside Stadium along about 1938 
or 1939. 

Q And were you there at that time! A Yes, sir. 

Q You sold tickets, you say! A Yes, sir.' 

Q Did that bring you in contact with many, many 
customers! A Probably at least half of them. 

* * * # 

200 Q After you left Riverside where did you go! 
A Uline Arena. 

Q And you have been at Uline ’s how many years! 
A I was there for four years * * * 

• * • • 

202 THE COURT: Have many of the patrons ex¬ 
pressed preference or a few! 

THE WITNESS: Many, yes, sir. 

• • • • 
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Q What is the preference that many of the patrons have 
expressed? A Front row in the center. 

Q In the screened or unscreened area? A Unscreened. 
Q How many rinks have you seen over the country? 
A Just the two for hockey. 

Q Here in Washington? A Yes, sir. 

Q What sort of screening did Riverside Stadium have? 
A The same as Uline Arena. 

Q Were the side areas screened? A No, sir. 

* • * # 

203 Cross-Examination 

• • • • 

Q As I understand it, Mr. Livingston, these people that 
came up and asked for seats expressed a preference to be 
on the sidelines, is that the way they indicated it to you? 
A They indicated by the section, sir. 

Q In other words, they asked for a section? A Yes, 
sir. 

Q And that is a section on the sidelines? A Yes, sir. 
Q The sidelines as compared with behind the goal line 
at a hockey game is the 50-yard line of a football game, 
is it not, sir? A That is right. 

Q You know Mr. Podoloff, do you not, sir? A Yes, 
sir, not too well. I know him when I see him. 

Q You know him by reputation? A By reputation, 
very well, sir. 

Q He is well known in the field”of ice hockey, is he not? 
A Yes, sir. 

204 Q Will you say that he is probably as well known 
as any individual in the country in connection with 

the activities of ice hockey? A I would think so. 

• • • • 

Q How many arenas would you say you have seen? 
A I have seen two during hockey, Riverside and Uline. 

Q So you have only seen two arenas? A That is all. 
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Q You would not know whether 40 or 50 percent of the 
arenas, ice hockey arenas, extend the wire down to a point 
almost where the neutral lines are? A No, I wouldn’t. 

Q Major Livingston, examining Plaintiffs’ Exhibit No. 
1, which has been identified as a picture of Uline’s Arena 
set up for the playing of an ice hockey game, can you point 
out on that diagram or on that picture where the so-called 
neutral lines are? A What do you mean by “neutral”, 
sir? 

Q I thought that you were well acquainted with ice 
hockey. 

* • • • 

205 THE WITNESS: I qualified as an expert in a 
ticket office. 

• • • • 

208 THE COURT: Can you put an X mark where 
Section 16 would be? 

THE WITNESS: Yes, sir. 

THE COURT: Put it there then. 

THE WITNESS: This is Section 16 there. 

BY MR. BOYD: 

Q Put an X right in the middle showing Section 16. 
A There it is. 

Q Let me ask you where a particular seat would be in 
Section 16. Can you show us where Seats 1 and 2 of Row 
A would be? A Yes, sir. They would be the first two 
seats right here. 

Q Would you put an X showing where they are? A 
Yes, sir. 

Q In your arena those two seats were not protected by 
any screening, were they? A No, sir. 

Q If the screening had extended up to the first of those 
three lines they would have embraced that area where 
those seats are located— 

MR. SEDGWICK: I object. It is perfectly obvi¬ 
ous. 

THE COURT: Yes. 


209 
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# • • • 

Ellen Thomas 

* * • • 

Direct Examination 

• • * • 

Q Will you state your full name and address, please? 
A Ellen Thomas. 

Q Your home address, please? A 5425 Connecticut 
Avenue. 

Q 5425 Connecticut Avenue, did you say? A Yes. 

Q Will you just face the jury, even though we may 
ask you the questions? Do you live at home? A Yes. 

Q How long have you been in Washington? A Fifty- 
five years. 

210 Q Have you during the years that hockey has 
been played at Uline’s Ice Arena been a spectator 
there? A The whole time that they had it at Uline’s and 
Riverside. 

Q Keep your voice up. I did not understand your 
answer. A I have always been a spectator of hockey. 
I have been enthusiastic about it and attended both Uline 
and Riverside. I think that has been ten years in Wash¬ 
ington. 

Q As a spectator yourself what is your choice in rela¬ 
tion to the screened or unscreened seats? 

• • • • 

Q By virtue of you being a spectator or with great 
frequency, Mrs. Thomas, have you had occasion to talk 
with many other spectators in relation to the preference 
spectators have as to the location of seats? A Well, yes, 
I guess I have. 

Q Is that over the period of years that you yourself 
have been attending hockey games? A Yes. 

Q Have you talked to few or a considerable number of 
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people? A I have been with my friends. Most of 
us— 

211 THE COURT: Answer his question, a few or a 
considerable number? 

THE WITNESS: A considerable number. 

BY MR. SEDGWICK: 

Q What is the preference of the considerable number 
of spectators that you have heard express themselves about 
sitting behind or away from the screened areas ? 

* • # • 

THE WITNESS: Well, I don’t think there is any pref¬ 
erence. No one makes any particular choice of seats when 
they go to a game. They don’t make an issue of sitting 
behind a screen or without a screen. 

# * # * 

TjHE WITNESS: I think we accept any seat that is 
sold to us and enjoy it whether it is behind the screen or 
not behind the screen. * * * 

* * * * 

213 Mildred Elizabeth Rothgeb 

m * * • 

Direct Examination 

• • • # 

Q Will you state your full name, please? A Mildred 
Elizabeth Rothgeb. 

* * * # 

Q Did you tell us when Mr. Boyd was questioning you 
how long you had been at Uline Arena? A Seventeen 
and a half years, with the Uline Company. 

Q And I believe you said that you were executive vice- 
president? A That is correct. 
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214 A I have been in Boston, to the Boston Gardens, 
in Hershey and Philadelphia. 

Q Is there a stadium over in Baltimore? A I have 
been to Baltimore. 

Q What is the name of it? A It is a small place. It 
is Carlin’s Park. 

Q Of the stadiums or arenas that you have seen, will 
you please tell the jury what is the situation in regard to 
screened and unscreened areas? 

* * # # 

THE WITNESS: Wliat I saw was the same condition 
that exists at our arena, the end zones were screened and 
the sidelines were open. We are always looking for im¬ 
provements and, naturally, we notice those things. 

• * * # 

Q In relation to the particular seats, and we have some 
stubs here indicating that Mr. and Mrs. Sullivan had seats 
1 and 2 in the front row of Section 16, how near is 

215 that in feet to the end of the screen? A From 6 
to 9 feet. It is directly across the aisle. The screen 

ends at Section 17, and they were sitting on the low num¬ 
bers, right next to 15, the aisle across. 

Q Do I understand then that if they had sat on the 
other side of the aisle on Section 17 they would have been 
behind the screen? A That is right. 

* * • # 

217 Q I hand you now Defendant’s Exhibit No. 2 for 
Identification and ask you to answer this question 
yes or no: Do you identify that piece of paper that I have 
handed to you? A Yes. 

Q Is it an original record of the TJline Company? 
A Yes. 

Q Was it made out on March 19, 1946, and is it an 
original record kept in the usual course of business? A 
It is. 
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MR. SEDGWICK: I would like to offer this in evi¬ 
dence. Is there objection? 

MR. BOYD: For the life of me I cannot understand 
what it proves. I think we better come to the bench. I 
cannot understand it. 

• * • * 

MR. SEDGWICK: Exhibit No. 2, Your Honor, shows 
the capacity of the price sections, the unsold seats, 

218 ! the sold seats, and I offer it to show that there were 
1 sold seats in the section as listed on this record, and 

vacant or unsold seats which the plaintiffs themselves 
could have had behind the screened sections if they had 
wanted to. 

MR. BOYD: I do not think that is material to the 
issues in this case, if Your Honor please. 

THE COURT: I will receive it. 

• • • * 

219 Q Will you tell use the total capacity and number 
of seats on March 19, 1946, that sold for the price 

of $2 plus tax? A There were 264 sold; capacity 312. 

Q Unsold? A Unsold, 48. 

Q The next price section at $1.50, plus tax, what was 
the total capacity of seats? A 1140. 

Q Sold? A 1080 sold, 58 on passes, and 2 unsold. 

220 Q Those figures cover sections that are screened 
or unscreened? A They are the unscreened sec¬ 
tions. 

Q I notice in relation to the $1 seats, plus tax, what is 
the total capacity? A 2399. 

Q How many were sold? A 611 were sold. 

Q Unsold? A 1782 unsold, 86 on passes. 

Q And the next price bracket of the 75-cent seats, plus 
tax? A The capacity was 1498. There were 778 sold and 
1120 unsold. 

Q Now, is the last group of figures in the price bracket 
of 75-cent and $1 in the screened or unscreened areas? 
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A They are in the screened areas, behind the goals. 

Q Were you present on the night in question when this 
accident happened? A I was. 

Q Then do I understand from this that there were 2900 
unsold or vacant seats behind the screened protection? 

* * • • 

221 MR. SEDGWICK: If I have not already done 
so, both Defendant’s Exhibits 1 and 2 are offered in 

evidence. 

THE COURT: They are received. 

• • * • 

Q What was the practice in the month of March as to 
permitting those who presented themselves to the 

222 box office in the matter of their ordering seats? 
A Well, all the seats were reserved, the people 

come up and want seats in a certain price bracket They 
ask for them and by sections. They know the sections in 
the Areana and they ask for the sections they prefer. 

Q Who determines the choice on selection of seats? 
A The customer. 

• # • • 

THE WITNESS: The customer selects his own seat 
in a reserved section. They walk to the box office and ask 
for it. They ask to see the chart to pick their own seat 
out, the section they prefer. 

BY MR. SEDGWICK: 

Q Have you in your years of experience talked with 
spectators to know their preference in regard to seats? 
Just answer yes or no, first. A Yes. 

Q A few or a great many? A A great many. 

Q What is the preference of a great many of the 

223 spectators with whom you have talked with relation 
to their preference of sitting away from or behind 

the screen protected areas? 



THE WITNESS: People that I have waited on pre¬ 
ferred seats in the unscreened areas, because looking 
through a screen— 

* # * * 

THE WITNESS: They prefer to sit in the unscreened 
areas. 

BY MR. SEDGWICK: 

Q Have vou ever yourself sat behind the screen? A 
No. 

* # * • 

224 Q During the time that ice hockey was played at 
Uline’s Arena what publicity was given to the sport? 
A Newspaper publicity, publicity over the broadcasting 
stations, radio, all the sports announcers, sports writers, 
paid advertising, and of course, the last year—the last 
period of every game was broadcast, which was a publicity 
stunt. 

Q Ray Morgan testified here awhile ago. Was he the 
one who broadcast the actual game performances them¬ 
selves during the season in which this accident occurred? 
A Yes. 

• # • • 

225 Q From the rates that you gave in the schedule 
which has been offered in evidence, was there ever a time 
-when a lower charge was made for any of the seats? 
A Yes. 

Q And when was that? A 1947-1948 season; 1948- 
1949 season we offered to all Government employees seats 
behind the end zones for 50 cents. 

Q What was the reaction? A The reaction was that 
they didn’t want to sit there. They asked if they could 
apply the 50 cents on higher priced seats. 

• * * • 


C ross-Examination 



59 A 


Q I understood you to say that when people came up 
to the box office you showed them a diagram, did you? 
A Yes. 

226 Q Is this the sort of diagram that you showed 
them ? A Yes. 

Q That has no indication as to where the screens are, 
does it? A People go in and look— 

Q Just answer the question. A No. 

Q That is the sort of diagram you show to them, is it 
not? A Yes. 

Q With respect to this box office statement, the most 
valuable seats were right in the center of the Arena, were 
they not? A Yes. 

Q That would be the seats you charged the most money 
for? A Yes, the seats that there was the most demand 
for. 

Q And as you got away from the center of the rink the 
price went down, is that no correct? A Yes. 

Q And that was true whether there was screening or 
not, was it not? A No. 

Q Look at your chart and see if that is not 

227 demonstrated there. A No, I don’t see how you 
can compare it. 

Q Show me where the $2 seats were. A The $2 seats. 

Q Yes. A The $2.40 seats— 

Q You list them here as $2 seats. A $2 plus tax. 

Q Where were the $2 seats? A The first two rows 
on the sideline. 

Q Will you point them out? A I have a little mark 
there. 

Q The first two rows as you get back of that? A It 
is $1.80. 

Q So you drew a distinction, did you not? A These 
first two rows are cushioned seats and these are wooden 
seats. 

Q And so that determined the difference in the price? 
A Well, these are known are the box seats, the first two 
rows, the $2.40 seats are known as the box seats. 
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Q When you get back of that the price went down? 
A $1.80. 

Q As you got away from the playing field, got back in 
this! way or this way or going away from it that way and 
that way, the price went down, did it not? A If you call 
four rows away— 

228 Q Is that not correct? A Yes. 

* * * • 

Redirect Examination 

• # • • 

Q # • * Counsel asked you a question which said that 
as you went from the center towards the end, as I under¬ 
stood it, the price diminished. As I understood your tes¬ 
timony, and if I am incorrect will you say so, along the 
entire length of the sidelines in the unprotected areas in 
rows A and B the price was or was not the same? A It 
was the same the entire length of the Arena. 

Q The graduating scale downward in price was re¬ 
flected away from the screen rather than toward the 
screened, protected areas, is that not true? A Yes. 

• * • • 

231 MR. SEDGWICK: If Your Honor please, at this 
time I desire to renew my motion for a directed 
verdict for the same reasons advanced. 

THE COURT: It will be overruled for the same rea¬ 
sons. 

• • • • 

237 * • • what is the evidence Mr, Sedgwick offered? 

He called Mr. Podoloff. His testimony was not 
material to the issues of this case when he talked about the 
length of the rink or the width of the rink. We are not 
concerned with that. That is not an issue in this case. It 
relates to the questions of signs and barrier, and when he 
was asked to testify to the determinative issue in this case, 
he said that 40 or 50 percent of the rinks extended screen- 
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ing further down the line to a point which would have 
protected the area where this plaintiff was seated. 

I submit that that testimony does not show a customary 
practice if 40 or 50 percent of the people deviate from it. 
I do not see how you can say when there is a customary 
practice half the people do not follow it. 

For that reason, if Your Honor please, I move at this 
time to strike out Mr. Podoloff’s testimony with respect to 
“customary and usual practice,” and I move also to strike 
out the testimony of the other witnesses who testified as to 
the construction of other rinks, for the reason that 
238 I made at the time that I objected to their testimony, 
that you cannot show what another particular indi¬ 
vidual did. None of those witnesses except Mr. Podoloff 
had seen more than three or four rinks. I submit that 
under those circumstances, that if they had only seen three 
or four, out of the testimony of Mr. Podoloff and what I 
think we all know to be the fact, it would be a small per¬ 
centage, and they would not be qualified to testify to what 
is the customary practice. 

THE COURT: The motion will be overruled. 

349 Proceedings 

Court's Charge to the Jury 

The Court (Letts, J.): Ladies and gentlemen of the jury: 
It is either admitted in the pleadings or stands without 
dispute in the evidence that on March 19,1946, the plaintiffs 
bought tickets admitting them to the ice arena of the de¬ 
fendant to witness an ice hockey game by two professional 
ice hockey teams. 

The plaintiffs occupied two reserved seats on the side 
of the rink between the goals in the front first row to which 
they had been ushered by one of defendant’s employees 
while the scheduled exhibition game was in progress. 

That while so seated and in the course of the game the 
plaintiff, Mary Kathryn Sullivan, was struck in the face 
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by a puck during the progress of the game by a player from 
the ice playing surface, through the air and into the seating 
area occupied by such plaintiff and her husband, the plain¬ 
tiff, James H .Sullivan; that the plaintiff, Mary Kathryn 
Sullivan was thereby injured. 

Plaintiffs aver that the injuries sustained by said plain¬ 
tiff, Mary Kathryn Sullivan, resulted proximately from 
defendant’s negligence in that the defendant negligently 
and carelessly failed to provide adequate means to protect 
plaintiff from injury while witnessing the game, and negli¬ 
gently and carelessly failed to warn plaintiffs of the 
350 danger of personal injury likely to be sustained if 
the puck during the game should be driven by a 
player from the ice playing surface through the air and 
into the seating area of the spectators. 

The plaintiff, Mary Kathryn Sullivan, says she sustained 
serious and permanent injury to her right eye and the 
vision therein, that she has suffered and will in the future 
suffer excruciating pain and mental anguish because of her 
injuries, that the vision to her right eye has been greatly 
reduced, that such injuries are permanent and that she 
must in the future endure faulty vision, discomfort, pain 
and suffering, that because of her injury she was confined 
to a hospital and was required to submit to surgery in her 
eye, that she suffered great pain and mental anguish, and 
that her nervous system was severely shocked and has been 
permanently impaired, that her injuries have resulted in 
double vision and embarrassment, that her left eye was 
scratched by particles of glass. 

She asks judgment against the defendant in the sum of 
$50,000. 

The plaintiff, James H. Sullivan, says that because of 
the negligence of the defendant in causing the injuries to 
his wife he has incurred great expense for medical, surgery, 
hospital, and nursing care for his wife in an effort to cure 
her, and that he will in the future be compelled to incur 
additional medical, surgical, hospital and nursing expense 
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because of the injury to his wife, that he has lost, 

351 and in the future will lose, the society and compan¬ 
ionship and consortium of his wife. 

The plaintiff, James H. Sullivan, seeks judgment against 
the defendant in the sum of $10,000. 

The defendant answering, denies plaintiffs’ allegations 
of negligence, and asserts two affirmative defenses. He 
says that Mary Kathryn Sullivan was guilty of contribu¬ 
tory negligence. He also says by way of affirmative defense 
that the plaintiff, Mary Kathryn Sullivan, assumed the 
risk which was incident to the play of the game. 

The burden of proof in the first instance rests upon the 
plaintiff, which means that before the plaintiff will be 
entitled to a verdict at your hands she must prove by the 
evidence, and you must find therefrom, and from a prepon¬ 
derance thereof, that the defendant was negligent in one 
or both of the particulars specified by the plaintiffs, and 
that such negligence on the part of the defendant proxi- 
mately caused the injury which was sustained by the plain¬ 
tiff, Mary Kathryn Sullivan, and the amount of her dam¬ 
ages. And to the plaintiff, James H. Sullivan, you would 
be required to find the same evidence in the same manner, 
and the amount of his damages. 

I have indicated that the defendant not only denies neg¬ 
ligence as charged by the plaintiffs but has asserted two 
affirmative defenses. 

As to the defense of contributory negligence you 

352 are told that the plaintiff, Mary Kathryn Sullivan, 
was under a duty to exercise reasonable care, caution 

and prudence for her own safety. If she was negligent in 
any manner with respect to such duty and if such negligence 
on her part contributed in some degree to her injury, she 
may not recover. 

As to the defense of assumption of risk, you are told that 
the doctrine presupposes some danger as applied to the 
facts in this case. The doctrine of this defense implies the 
existence of a danger to spectators, the danger of flying 


64 A 


pucks. It implies that the plaintiff, Mary Kathryn Sulli¬ 
van, knew of such danger or in the exercise of reasonable 
care and prudence should have known of the danger, and 
that in these circumstances she acquiesced and assumed the 
risk of injury in occupying those seats to view the game. 

That there may be no misunderstanding you are told that 
in no event will the plaintiff, James H. Sullivan, be entitled 
to recover unless the verdict of this jury should be in favor 
of his wife, Mary Kathryn Sullivan. 

Negligence is the want of ordinary care. It is the doing 
of that which a person of ordinary care and prudence would 
not have done, or leaving undone that which a person of 
ordinary care and prudence would have done under like 
or similar similar circumstances. 

At this point I shall read certain instructions which have 
been asked by the plaintiffs and allowed by the 
353 Court. When I have done that I shall read certain 
instructions which have been asked by the defendant 
and allowed by the Court. 

You are told that these instructions constitute the law 
in the same sense as if they had been given by the Court 
without request of the litigating parties. 

Plaintiffs’ Instruction No. 1 read as follows: 

“You are instructed that it was the duty of the defendant 
to use ordinary care to protect the patrons from known 
dangers.’’ 

Plaintiffs’ Instruction No. 2: 

“Plaintiff had the right to rely upon the defendant not 
to unreasonably expose her to dangers known to the defend¬ 
ant. but of which she was unaware.” 

While the instruction does not say so that relates pri¬ 
marily to the case of Mary Kathryn Sullivan who was 
injured. 

Plaintiffs’ Instruction No. 3: 

“If you find that in the discharge of defendant’s duty 
to use ordinary care to protect its patrons from known 
dangers, that defendant should have erected a wire netting 
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or other type of barrier than that provided between the 
playing field and the stands where plaintiff was seated, or 
that the defendant should have warned the spectators of 
the dangers with signs or similar devices, and that such 
area was the proximate cause of the plaintiffs injuries, 
the defendant would be guilty of negligence.” 

Primarily that instruction relates to the case of 

354 Mary Kathryn Sullivan. 

Plaintiffs’ Instruction No. 7: 

‘‘Persons engaged in the same type of business cannot 
establish the legal standard of care by following a uniform 
practice. In the last analysis it is for the jury to decide 
whether under all of the circumstances a uniform practice, 
if it exists, constitutes an exercise of due care.” 

Plaintiffs’ Instruction No. 8: 

“In determining the weight to be accorded evidence that 
rinks in other cities were constructed similarly to the de¬ 
fendant’s, you may consider that patrons using these other 
rinks received injuries in the same manner as did the plain¬ 
tiff.” 

That means the plaintiff Mary Kathryn Sullivan. 

Plaintiffs’ Instruction No. 9: 

“Plaintiff had the right to assume that the defendant 
had used ordinary care to protect the patrons from dangers 
known to the defendant.” 

Plaintiffs’ Instruction No. 10: 

“Knowledge on the part of other persons of the danger 
of flying pucks, unless communicated to Mrs. Sullivan, is 
not imputable to her.” 

Plaintiffs’ Instruction No. 11: 

“In considering whether Mrs. Sullivan assumed the risk 
of injury, as charged by the defendant, you are in- 

355 structed that if she had no knowledge of the danger 
attendant upon witnessing the game from the re¬ 
served seat purchased that evening and that in the exercise 
of reasonable care she would not have become aware of the 
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ganger to which she was exposed, then she could not have 
assumed the risk of the injury which she sustained/ ’ 

Plaintiffs * Instruction No. 12: 

“If you find for the plaintiffs you should return two 
verdicts, one on behalf of Mrs. Sullivan and the other on 
behalf of Mr. Sullivan. 

“Under such circumstances, the verdict on behalf of Mrs. 
Sullivan should be for such amount as will fairly, reason¬ 
ably and adequately compensate her for the physical in¬ 
juries, injury to her nervous system, her pain and suffering 
and mental anguish which she endured. You should also 
include in your verdict an amount which will fairly, rea¬ 
sonably and adequately compensate her for the permanent 
impairment of her vision. 

“And if you find for the plaintiffs you should return a 
verdict on behalf of Mr. Sullivan in such amount as will 
fairly, reasonably and adequately reimburse him for the 
expenses of the hospital and medical services reasonably 
made necessary by his wife’s injury and actually incurred 
by him, the cost of replacing Mrs. Sullivan’s glasses, and 
a further amount which will fairly, reasonably and ade¬ 
quately compensate him for the loss of his wife’s 
356 services and society during the period when she was 
disabled as a consequence of the injuries suffered 
by her.” 

Plaintiffs’ Instruction No. 6-D: 

“Evidence of similar construction of other rinks is not 
conclusive that defendant’s rink was safely constructed. 
Whether it was or not is a question for the jury to decide. 
Although you may consider the evidence of similar con¬ 
struction of other rinks in deciding whether defendant was 
guilty of negligence, if you should find from all the evidence 
that defendant had knowledge of the danger to patrons 
from flying pucks and that a reasonably prudent rink op- 
ator chargeable as was this defendant with the duty of 
exercising adequate care to protect its patrons from danger 
would have provided additional safeguards, the defend- 


67 A 


ant’s failure to provide such safeguards would be negli¬ 
gence.^ 

Plaintiffs’ Instruction No. 7-A: 

“In considering whether the defendant exercised reason¬ 
able care in failing to provide the plaintiff with protection 
from flying pucks you may consider the practice by other 
rink operators. Such a practice is persuasive, however, 
only in so far as it is widely accepted and it is to be con¬ 
sidered in the light of the experience of the defendant and 
other operators. 

“No such practice is to be considered conclusive upon 
you. In the final analysis you must determine 
357 whether this defendant’s use of a particular form 
of construction or lack of it was prudently in¬ 
dulged.” 

I now take up the instructions asked by the defendant 
and granted by the Court. 

Defendant’s Instruction No. 2: 

“You are instructed that the plaintiffs charge the de¬ 
fendant with negligence in two respects: (1) in failing to 
have screening or other protection in front of their seats 
and (2) in failing to warn plaintiff by signs that if she 
occupied a side seat there was danger of being struck by a 
flying puck.” 

If I did not previously do so, I wish to say that the burden 
of proof as to the special defenses of contributory negli¬ 
gence and assumption of risk rests upon the defendant in 
order to establish either of those defenses. The defendant 
must prove, and you must find from a preponderance of 
the evidence, in the one case, that the plaintiff, Mary Kath¬ 
ryn Sullivan, was guilty of contributory negligence, and 
as to the other defense, that the plaintiff, Mary Kathryn 
Sullivan, assumed the risk incident to viewing the game. 

I think I should start Defendant’s Prayer No. 2 again 
so that you may get the proper context: 

“You are instructed that the plaintiffs charge the defend¬ 
ant with negligence in two respects: (1) in failing to have 
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screening or other protection in front of their seats 
35S and (2) in failing to warn plaintiff by signs that if 
she occupied a side seat there was danger of being 
struck by a flying puck. In order for the plaintiffs to re¬ 
cover in this case, they must prove and establish by a fair 
preponderance of the evidence that the defendant was neg¬ 
ligent in one or more of the respects charged and, that if 
the defendant was negligent in any of the respects alleged 
that such negligence was the proximate cause of the acci¬ 
dent in question. 

“In this connection, you are instructed that the manage¬ 
ment of an arena or coliseum where hockey games are 
played does not guarantee or insure the safety of patrons 
attending the game. Furthermore, the plaintiff, Mary 
Kathryn Sullivan, was and is charged with knowledge of 
such dangers as she ought to have discovered in the exer¬ 
cise of reasonable care on her part. 

“In connection with the duty of the proprietor to provide 
reasonable protection, and in keeping with the rule of law 
that the proprietor is neither a guarantor nor insurer 
against an accident happening, you are instructed that rea¬ 
sonable protection does not mean complete protection, but 
only that kind and character which, in the exercise of or¬ 
dinary care, is in keeping with the character of the game 
and the nature of the accommodations and protective means 
reasonably required for the safety and convenience of 
patrons. If you believe that the plaintiff knew, or 
359 in the exercise of reasonable care ought to have 
known that the puck might leave the ice and come 
into the unscreened seats during the progress of the play, 
then you are instructed that the responsibility for the 
choice of seats which they and their party occupied was 
theirs, and not that of the management.” 

Defendant’s Instruction No. 3: 

“In determining the question as to whether or not the 
defendant exercised due care in the matter of screens or 
warning signs at the Uline Arena on the occasion in ques- 
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tion, you are instructed that you are entitled to take into 
consideration the nature of the game of hockey, the manner 
in which it is played, and the implements with which it is 
played. You are also entitled to take into consideration 
the customary conduct and demands of the spectators who 
witness such games. If you find from the evidence that it 
is not the prevailing practice or custom in this country, 
either to screen the rinkside seats or to give warning to 
customers by signs a puck might come into the side seats 
during the course of the play, you are likewise entitled to 
take this evidence into consideration, along with all the 
other facts and circumstances admitted in evidence bearing 
on the question, in determining whether or not the exercise 
of ordinary care by the management of the TJline Arena 
required that such screens be erected or such signs given 
on the night in question.” 

Defendant’s Instruction No. 5: 

360 “If you believe and find from a preponderance 
of the evidence that the hockey game which plaintiff 
attended on the night in question was being conducted 
under the usual and ordinary conditions customarily pre¬ 
vailing in hockey arenas and stadiums, and that while 
plaintiff was exposed to danger it was a danger necessarily 
incident to the exhibition, of which plaintiff was aware, or, 
in the exercise of ordinary care, should have been aware, 
and that plaintiff’s injury was by reason of exposure to 
a danger of that character, then you are instructed that you 
will find the defendant not liable for plaintiff’s injuries.” 

That, for the large part, relates to the plaintiff, Mary 
Kathryn Sullivan. 

Defendant’s Instruction No. 6: 

“You are further instructed that the plaintiff is charged 
with knowledge of all the risks and dangers incident to 
watching a game of hockey from a rinkside seat which a 
reasonably prudent person would have acquired in the 
exercise of her ordinary and reasonable powers of obser¬ 
vation, and this, too, regardless of whether or not plaintiff 
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actually did observe those risks and dangers. You are 
instructed that if you believe and find from a preponder¬ 
ance of the evidence that plaintiff knew when she occupied 
the side seats, or reasonably ought to have known, that 
there was likelihood that the puck might come into 

361 the spectators’ stands during the course of the game 
with sufficient force to cause injury, then you are 

instructed that plaintiff assumed the risk of sitting in such 
seat” 

That prayer, primarily, relates to the plaintiff, Mary 
Kathryn Sullivan. 

Defendant’s Prayer No. 7: 

“You are instructed that one of the defenses in this case 
is that the plaintiff, Mary Kathryn Sullivan, was guilty of 
contributory negligence. The defendant contends that if 
there was danger in sitting in unscreened side seats, as 
contended by the plaintiff, then the plaintiff was guilty of 
negligence in occupying such seats in the first place; that 
they were careless and negligent in voluntarily remaining 
in such seats after they knew or ought to have known that 
there was—”1 am supplying there in the exercise of ordi¬ 
nal care—“a likehood that the puck might come into the 
seats in the course of play; and that the plaintiff — 99 that 
means Mary Kathryn Sullivan— “was negligent and care¬ 
less in failing to pay attention to the game and in failing 
to be on the lookout to avoid the puck should its line of 
flight happen to be in the direction of the box or side seats 
which they were occupying; and in negligently and cere- 
lessly continuing to engage the other members of their 
party in conversation which diverted their attention from 
the movement of the puck. Defendant likewise con- 

362 tends that plaintiff was negligent and careless in 
failing to see and avoid the puck by which she was 

struck. In this connection you are instructed that a spec¬ 
tator at a hockey game must exercise due care in protecting 
herself from and against known dangers or such dangers 
as should be known and appreciated by a reasonable person 
in the exercise of due care. 
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“The plaintiffs’ claim that the defendant was negligent 
and careless in certain respects and the burden of proving 
negligence of the defendant is upon the plaintiffs. The 
defendant claims that the plaintiff”—I think I should insert 
Mary Kathryn Sullivan—“was guilty of negligence and 
carelessness in certain respects and the burden of proving 
this is upon the defendant. If you find that both the 
plaintiffs”—that means Mary Kathryn Sullivan—” and 
the defendant were guilty of negligence and carelessness, 
and that the negligence and carelessness, even though it 
may differ in kind or degree, of both the plaintiff and the 
defendant concurred to bring about and cause the accident 
in question, then the plaintiff cannot recover in this action.” 

Defendant’s Instruction No. 9: 

“You are instructed that the fact that an accident hap¬ 
pened and someone sustained injury thereby, considered 
alone, does not support an inference that some party, or 
any party, to this action was negligent. No presumption of 
negligence whatever arises from the happening of 
363 the accident in this case. On the contrary, the legal 
presumption is that reasonable care was exercised 
by the defendant. The burden is upon the plaintiff to 
overcome this presumption of due care on the part of the 
defendant and to prove by a preponderance of the evidence 
(1st) that the defendant was guilty of negligence and 
(2nd) such negligence was the proximate or producing 
cause of the accident and injury to the plaintiff. If you 
find it was negligence on the part of the defendant (1st) 
not to have warning signs or (2nd) not to have the side 
seats occupied by plaintiffs protected by screens, such 
findings are not sufficient to impose liability on the defend¬ 
ant. You must further find that such ommissions or one 
of them proximately caused the accident and injury to the 
plaintiff, and should you not find that such omission or 
omissions caused plaintiffs’ accident and injury your ver¬ 
dict must be for the defendant” 

Defendant’s Instruction No. 10: 
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‘‘You are* further instructed that in law we recognize 
what is termed an unavoidable or inevitable accident. 
These terms do not mean literally that it was not possible 
for an accident to be avoided. They simply denote an 
accident that occurred -without having been proximately 
caused by negligence. Even if such an accident could have 
been avoided by the exercise of exceptional foresight, skill 
or caution, still, no one may be held liable for injuries 

364 resulting from it. Both negligence and proximate 
cause, as defined in these instructions, are requisites 

for founding liability. 

“If after a careful consideration of all of the evidence 
in this case you believe that the accident and injury to the 
plaintiff was purely accidental, unaccompanied by negli¬ 
gence on the part of anyone, your verdict must be for the 
defendant.” 

Defendant’s Instruction No. 11: 

“You are instructed that in deciding this case you must 
not consider parties to the action; that the parties on one 
side are individual persons and the other, a corporation 
or company. Their financial standing or worth are not for 
your consideration. Neither must you consider any other 
factor which has not been shown in the evidence produced 
at this trial. You must weigh and consider this case with¬ 
out regard to sympathy, prejudice or passion for or against 
any party to the action.” 

Defendant’s Instruction No. 12: 

“The standard of due care is the conduct of the average 
prudent person. The defendant cannot be held responsible 
in damages for an error of judgment, if you should think 
there was one, as to what protective devices should be used 
carefully 'formed after an intelligent survey of all the 
elements entering into the problem.” 

You by law are made the sole judges of the weight of the 
evidence and the credibility of the witnesses. It is 

365 for you to decide what weight you will accord the 
testimony of the several witnesses. You should 
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accord to the individual witnesses and to the testimony 
given by them that degree of credit and effect which in 
your honest judgment you think they ought to have, taking 
into consideration, so far as you are able to do so, the 
manner and appearance of the witness upon the stand, 
whether the testimony of the witness be honestly and 
frankly given. 

Also, what, if any, interest a witness may have in the 
outcome of the case, and whether on that account the wit¬ 
ness has colored the testimony in any way concerning the 
facts related by the witness. 

The jury will have the case. When you return you will 
be asked for your verdict. You will first be asked for your 
verdict as to the plaintiff Mary Kathryn Sullivan. If you 
have found for her under the facts and under the instruc¬ 
tions as I have stated the law, then you will state the 
amount of her recovery. If you have found for the plain¬ 
tiff, Mary Kathryn Sullivan, you will then be asked for 
your verdict as to the plaintiff, James H. Sullivan. 

In such case, if you have found for the plaintiff, Mary 
Kathryn Sullivan, and have made an award for her, then 
you will state the amount of the recovery which you allow 
to her husband, James H. Sullivan. 

If you should find that as to the case of Mary 
366 Kathryn Sullivan, she has failed to make her case 
as required by these instructions, then your verdict must 
be for the defendant. Furthermore, even though you may 
find that she has made out her case as originally required 
of her, if you find that the defendant has sustained, by a 
preponderance of the evidence, either of the affirmative 
defenses, that of contributory negligence on the part of 
the plaintiff, Mary Kathryn Sullivan, or on the defense 
of assumption of risk on the part of the plaintiff, Mary 
Kathryn Sullivan, then your verdict must be for the de¬ 
fendant. 

The jury will take the case. 
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MR. SEDGWICK: May counsel speak to Your Honor 
for a moment? 

(Thereupon, counsel approached the bench and conferred 
with the Court, out of the hearing of the jury, as follows:) 

! MR. SEDGWICK: Did you have any point to make? 

1 MR. BOYD: No, I think all of our points have been 
made. 

MR. SEDGWICK: If Your Honor please, I wish to 
take exception to the charge in its entirety, and in relation 
to the charge having included Plaintiffs 1 Prayers 2, 3, 7, 
8, 9, 10, 11, 12, 6-D and 7-A, and failing to charge that the 
doctrine of assumption of risk in presuming the danger in 
not requiring or holding or charging to the jury that one 
assumes the risk thereof if those risks are the usual 
367 and incidental risks of the game which the spectator 
voluntarily assumes when he or she goes into an 
arena or to a place of entertainment. 

• * • • 

THE FOREMAN: We find for the plaintiff. 
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BRIEF FOR APPELLEE. 


COUNTERSTATEMENT OF FACTS. 

With the exception of the description of the manner in 
which an ice hockey game is played, the appellant’s state¬ 
ment of facts is either at such variance with the evidence or 
contains so many assumptions of fact without supporting 
testimony, that the following statement of facts is deemed 
necessary. 

Mary Kathryn Sullivan, a twenty-eight year old bride of 
four months, lost the useful vision of her right eye at the 
Uline Arena on March 19, 1946, when an ice hockey puck 
flew into the stands in which she was seated, struck her 
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glasses, breaking them and driving splinters of the broken 
glass into her eyeball, gashing and lacerating her cornea. 
The injury occurred a few moments after Mrs. Sullivan, 
accbmpanied by her husband, had been ushered to reserved 
seats in an unscreened section of the arena to witness their 
first hockey game. 

Mrs. Sullivan, joined by her husband, brought suit against 
the M. J. Uline Company, the operator of the mine Arena, 
charging it with negligence in failing to protect the seats 
occupied by the Sullivans with screening or some other 
material capable of deflecting pucks likely to fly off of the 
surface of the ice during the play of the game, and in fail¬ 
ing to warn the plaintiff, Mary Kathryn Sullivan, of this 
hazard to her safety which she was likely to encounter. 

The defendant answered, denying negligence and charg¬ 
ing the female plaintiff with contributory negligence and 
assumption of risk. 

At the trial, Mrs. Sullivan was called as a witness on her 
own behalf and testified that she was bom and reared in 
Townsend, Tennessee, “a very small place. Just a post 
office and general stores and residences .’’ (App. 17 A). 
She was married to James H. Sullivan, also a native of 
Townsend, in October, 1945 and had shortly thereafter 
moved to Washington. (App. 17 A). 

On the night of her tragic accident, Mrs. Sullivan and her 
husband had been asked to accompany some friends to an 
ice hockey game at the Uline Arena. (App. 18 A). Neither 
plaintiff had ever witnessed a hockey game before. They 
testified that the sport was unknown in their section of the 
country. (App. 18 A, 28 A). One of their companions, 
Lawrence Kearns, purchased the tickets under instructions 
to obtain “good seats”, and was reimbursed by Mr. Sulli¬ 
van. (App. 29 A). 

When they entered the Arena, the game was already in 
progress. (App. 19 A). The first period was over and the 
second period had just started. (App. 21 A). The party 
was escorted to reserved seats in the front row in an un¬ 
screened section of the stands. (App. 19 A, 20 A). 
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The playing surface of the ice was enclosed by a dash¬ 
board 42 inches high. The plaintiffs’ seats were immediately 
behind it, but slightly elevated. (App. 32 A, 36 A). The 
spectators’ stands at each end of the rink were screened by 
chicken wire. These screens extended a short distance up 
each side of the rink from the ends. The vast majority of 
the sideline seats, including those occupied by the plaintiffs, 
■were unprotected. (App. 20 A, 21 A; See Plaintiffs’ Exhibit 
3). 

A few moments after the plaintiffs arrived, Mrs. Sullivan 
was struck in the eye with a puck that had been driven off 
the ice and into the stands. (App. 21 A). She didn’t know 
what had struck her. (App. 21 A). The blow drove a splinter 
of glass into her eye, necessitating painful treatment and 
leaving her with a visual efficiency of one-tenth of one per¬ 
cent. (App. 22 A, 23 A, 25 A, 30 A, 31 A). Mrs. Sullivan 
possessed no knowledge of the object of the game. She was 
not aware that pucks w T ere likely to be driven into the stands 
and injure patrons. (App. 19 A). While the plaintiffs were 
witnessing the game neither had seen a puck fly into the 
stands. (App. 21 A, 29 A). 

The defendant admitted that on seven occasions prior to 
Mrs. Sullivan’s injury, other patrons were injured by flying 
pucks entering the unscreened stands and further readily 
admitted that during the course of every game pucks are 
frequently knocked into these stands. (App. 33 A, 41 A). 
• Maurice Podoloff was called as a witness on behalf of the 
defendant, principally to testify that Uline Arena was con¬ 
structed in conformity with the usual and customary prac¬ 
tice employed by other rink operators. Mr. Podoloff said 
that he was President of the American Hockey League and 
had been associated with this game since 1926. (App. 34 A). 
He said that he had seen almost all the hockey rinks “east 
of the Mississippi.” (App. 35 A). 

As illustrative of the misstatements of fact contained in 
appellant’s brief, on page 3 the statement is made that: 
“The practice of screening the ends and around the comers 
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and not screening the sides of the rink is in accordance with 
the universal custom and practice both in the United States 
and Canada.’’ And on page 25, it is stated: “In the instant 
case the evidence showed without dispute that the Uline 
Arena was constructed in conformance with the standards 
that prevail in this country. There was no evidence that 
it is customary to screen the side seats. It is never done.” 

When Mr. Podoloff, however, w r as asked what was the 
custom and practice of screening the side seats in other 
arenas, he replied, “The practice is divided.” (App. 41 A). 

He testified that no rinks have screening 25 feet either 
side of the center line of the rink; that 50 or 60 percent ex¬ 
tend the screening from the ends down the sides for a dis¬ 
tance equal to that employed by the Uline Arena, but that 40 
percent of the rinks extend the side screening further toward 
the middle than does Uline’s. (App. 43 A). It was further 
demonstrated that had the Uline Arena extended its screen¬ 
ing in conformity with the practice of this 40 percent, the 
plaintiffs’ seats would have been protected. (App. 44 A, 
45 A. See Plaintiffs’ Exhibit 3). 

The witness explained that the course of the play carried 
the puck towards the ends of the rink. It is unlikely, he testi¬ 
fied, that a puck will enter the stands at the center line, but 
the danger to the spectators increases as the location of their 
seats approaches either goal. It is this factor 'which has 
prompted 40 percent of rink operators to extend their 
screening further along the sides toward the center than 
the Uline Arena, to protect such seats as were occupied by 
the plaintiffs. (App. 44 A). 

This witness testified that the practice of screening the 
end seats of ice hockey rinks was initiated because specta¬ 
tors seated behind the goals were frequently injured. (App. 
43 A). 

It was admitted by the defendant that no sign or warnings 
were posted about the arena warning patrons of the dangers 
of flying pucks. (App. 32 A). 
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I Mr. Podoloff, when asked what protection was afforded 
a spectator in the unscreened seats, replied enthusiastically, 
“His own vigilance”. This, according to Mr. Podoloff, did 
not daunt the rabid fan. “I have seen spectators being 
carried out after being hit by a puck, and get dressed up a 
bit and come right back in there”, he explained. (App. 39 A, 
i 40 A, 41 A). However, the lack of a sufficient number of 
spectators has caused ice hockey in Washington to be aban- 
! doned as unprofitable. (App. 42 A). 

Mr. Podoloff testified that prior to March 19, 1946 rink 
operators had been experimenting with a transparent com¬ 
position called “Herkulite” as a screening for sideline 
seats. “The glass, so-called shatterproof glass, hasn’t been 
i used any more than two or three years, and opinions aren’t 
i quite well defined on whether it is good or bad,” he said. 
(App. 40 A). 

This witness was questioned very closely on spectators’ 
preferences for seats at a hockey game in an effort to show 
that unscreened sections were the most desirable seats. Mr. 
i Podoloff explained that the presence or absence of screens 
has little to do with the selection of seats. Since the action of 
the game moves back and forth between the goals, the choice 
I seats are located where the spectator can see the play at 
I both ends of the rink. “It is the 50-yard line proposition at 
; a football game”, explained the witness. (App. 46 A). As 
further bearing on the preferences of spectators, the de¬ 
fendant called as a witness Mrs. Ellen Thomas. Mrs. Thomas 
said: “Well, I don’t think there is any preference. No one 
makes any particular choice of seats when they go to a game. 
They don’t make an issue of sitting behind a screen or with¬ 
out a screen. * * * I think we accept any seat that is sold to 
us and enjoy it whether it is behind the screen or not behind 
the screen.” (App. 54 A). 

At the conclusion of all the testimony, the trial court sub¬ 
mitted the issues of negligence, contributory negligence and 
assumption of risk to the jury. From a jury verdict on 
i behalf of the plaintiffs, the defendant appealed. 
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SUMMARY OF ARGUMENT. 

1. Upon a showing that the defendant as the operator of a 
public place of amusement knew that patrons of its ice 
hockey games could be struck and injured by pucks flying 
into its sideline seats, the demonstrated failure of the de¬ 
fendant to screen these seats in the same manner as its end 
zone seats or to post notices in its arena warning prospec¬ 
tive patrons of the danger to their safety from flying pucks 
was sufficient evidence of its negligence to require the sub¬ 
mission of the case to the jury. 

1 The defendant’s assertion that its rink was constructed 
in accordance with standard practice would not conclusively 
demonstrate the exercise of reasonable care under the cir¬ 
cumstances. Where the evidence shows, however, that forty 
percent of the country’s ice hockey rinks extend protective 
screening along their sideline seats for a greater distance 
than does the defendant and beyond the point where the 
plaintiff was seated, that in itself requires submission of 
the case to the jury on the issue of defendant’s negligence. 

2. The plaintiff, Mary Kathryn Sullivan, did not assume 
the risk of her injury as a matter of law. She was a native 
of a small Tennessee town where ice hockey was an unknown 
sport. She had been in Washington, where the game was 
played under the most isolated circumstances, only four 
months. She was in attendance at her first game only a few 
moments when she was struck by a puck driven into the side¬ 
line seats. She had not previously observed any puck leave 
the confines of the rink. The plaintiff had, therefore, no 
knowledge of risk she was expected to assume. She testified 
that she had no actual knowledge. The risks of the game 
were not so manifest that she should be chargeable with 
their knowledge after only a few moments of observation. 
Furthermore, it would do violence to the facts to hold that 
the game of ice hockey is so prominent in our life that per¬ 
sons should be chargeable as a matter of law with a knowl¬ 
edge of the risks attendant upon witnessing it. Considering 
the personal history of the plaintiff such an assertion is 
absurd. The issue of assumption of risk was properly sub¬ 
mitted to the jury. 
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ARGUMENT. 

I. 

The Issue of the Defendant’s Primary Negligence was 
Properly Submitted to the Jury. 

It cannot be disputed that the failure of the defendant to 
screen the seat occupied by Mrs. Sullivan caused her to 
suffer the impairment to her vision which prompted her suit. 

The defendant as the operator of a place of amusement 
owed to Mrs. Sullivan a duty to maintain its premises in a 
reasonably safe condition. The law has been very succinctly 
stated in Lemoine v. Springfield Hockey Association, 307 
Mass. 102,29 N. E. 2d 716. 

“One maintaining a place of amusement who has 
invited the public to attend upon the payment of an 
admission fee is bound to exercise reasonable care 
to keep the premises in a reasonably safe condition 
for their use, and to warn them against any danger 
which he knows or ought to know they might en¬ 
counter while upon the premises and which they 
reasonably could not be expected to know.” 

The defendant is unquestionably chargeable with knowl¬ 
edge that the absence of protective screening for the side 
line seats was a dangerous condition. It blandly admitted 
that on seven occasions prior to the night of the plaintiff’s 
injury, other spectators in these side line stands had re¬ 
ceived personal injuries. It readily admitted, and even 
stipulated, that many times during the course of play in a 
hockey game, the puck flies off of the ice and into the stands. 
Thus, this knowledge of the hazard by the defendant cannot 
be questioned. See Copland v. Capital Traction Company, 
47 App. D. C. 152,157. 

The game of ice hockey is relatively new in the District 
of Columbia, having been played only since 1938 (App. 50 
A). The defendant was certainly chargeable with knowl¬ 
edge that many persons in 1946 had not seen their first ice 
hockey game. Indeed, the defendant continually advertised 
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and offered ticket discounts to attract new patrons. (App. 
58 A). Moreover, the witness Podoloff testified that the 
game was played in only 19 or 20 states. (App. 35 A). The 
defendant, therefore, must have known that in a city such 
as Washington some of the patrons whom they sought to 
attract would come from sections of the country where ice 
hockey was an unfamiliar game. The defendant, therefore, 
must be held to have possessed a knowledge of the hazards 
incident to the game which it must have known was not 
commonly possessed by all patrons of the Uline Arena. It is 
absurd to argue as does the appellant that it would have 
imposed an intolerable hardship upon it to have inquired 
of all patrons if they were witnessing their first game. 
Indeed, it was presumptuous of the appellant to conduct 
its business on the assumption that all its spectators would 
trust their safety to 14 their own vigilance.’’ 

This knowledge and appreciation of risk to its patrons 
prompted the defendant to erect screening behind the goals 
at each end of the ice rink. Yet knowing the likelihood that 
pucks could and did frequently enter the sideline seats, the 
defendant took no steps to have these seats screened and 
made no effort to warn its patrons of the hazards they were 
likely to encounter in witnessing a game. It is submitted 
that these facts compelled the submission of this case to the 
jury on the issue of the defendant’s exercise of reasonable 
care. 

Although the case is one of first impression in this juris¬ 
diction, courts of other jurisdictions which have had occa¬ 
sion to pass on the question have held that such facts make 
out a case for the jury. Shanney v. Boston Madison Square 
Garden Corp., 296 Mass. 168, 5 N.E. 2d 1; James v. Rhode 
Island Auditorium, Inc., 60 R.I. 405,199 Atl. 293; Thurman 
v. Ice Palace, 36 Cal. App. 2d 364, 97 P. 2d 999; Lemoine v. 
Springfield Hockey Association, Inc., supra; Tite v. Omaha 
Coliseum Corp., 144 Neb. 22,12 N.W. 2d 90,149 A.L.R. 1164; 
Shurman v. Fresno Ice Rink, 91 Cal. App. 2d 469, 205 P. 2d 
77. 


N 
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In Thurman v. Ice Palace, supra, the court said: 

4 ‘We believe the correct rule of law to be that it is 
a question of fact to be determined by the jury 
from all the evidence whether the defendants were 
negligent in not providing either notices warning 
patrons of danger from flying pucks or screens to 
protect the spectators in case a puck should be 
driven above the railing surrounding the rink.” 

The defendant excuses its failure to provide screening or 
to warn its patrons by asserting that its arena was con¬ 
structed in conformity with the usual and customary prac¬ 
tice which had been adopted by other rink operators 
throughout the country. Even assuming factual support for 
such assertion, the case was still one which called for sub¬ 
mission to the jury, since usual custom and practice cannot 
conclusively establish a standard of care. Reasonable care 
under the circumstances may or it may not be what is usually 
and customarily done. Hellweg v. Chesapeake and Potomac 
Tel. Co., 71 App. D. C. 346,110 F. 2d 546. The resolution is 
for the jury. The rule was never more pointedly expressed 
than in Texas & Pacific R. Co. v. Behymer, 189 U.S. 468, 47 
L. Ed. 905, 23 S. Ct. 622, by Justice Holmes. 

“What usually is done may be evidence of what 
ought to be done, but what ought to be done is fixed 
by a standard of reasonable prudence, whether it is 
usually complied with or not. ’ * 

Similar evidence was rejected by the court in Tite v. 
Omaha Coliseum Corp., supra, as conclusively establishing 
the exercise of requisite care. In that case an ice hockey 
patron was injured while seated in an unscreened section 
of the stands. The defendant produced testimony that its 
rink was constructed in the usual and customary manner. 
The court said: 

“We conclude that evidence that an operator con¬ 
structed and operated a hockey rink in conformity 
with the custom and approved methods of prudent 



10 


operators in the business, did not conclusively fix 
the standard of care of the operator as a matter of 
law, but is evidence only which the jury may con¬ 
sider with other evidence, under proper instruc¬ 
tions, in determining whether due care was exer¬ 
cised by the operator, and that the issue of whether 
or not the appellant was negligent was properly 
submitted to the jury.’’ 

It is a matter of record, however, that in this case the 
defendant could not produce evidence that its arena was 
constructed in accordance with a universal practice. The 
evidence showed that 50% or 60% of the rinks in the country 
had screening erected in the same manner as did the de¬ 
fendant, but that 40% or 50% extended their screening to 
include more side line seats than did the defendant. Under 
the latter practice the seats occupied by the plaintiff would 
be protected. It cannot be disputed that this testimony pre¬ 
sented a jury question as to which of the two practices con¬ 
formed to the requisite standard of care. This is especially 
true in the light of the testimony that the 40% extended 
their screens because the puck was likely to fly into the side 
line seats near the goals. As this court observed in Hellweg 
v. Telephone Co., supra: 

“The jury might have found from all the evidence, 
that installation and use of appliances customarily 
used constituted negligence, if it also found that 
other known and approved appliances were reason- 
1 ably necessary under the circumstances. ,, 

The defendant also sought to excuse its failure to erect 
screens along the sides of its arena upon the assertion that 
*the spectators did not wish to sit behind a screen. Even 
assuming factual support for this assertion, the defendant’s 
failure could not be excused as a matter of law. It is absurd 
to Say that the defendant’s standard of care can be altered 
by some of its customers. What the defendant means by 
this assertion is that it was faced with the desirability of 
taking a business risk—to screen its side line seats and lose 
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the patronage of some of its customers, or to leave them un¬ 
screened and retain their patronage. The defendant chose 
the latter course and should not now be permitted to escape 
its consequences. 

Again, however, there is no factual support in the evi¬ 
dence for the assertion that spectators did not desire to sit 
behind screens. Only one witness testified that he objected 
to screens. (App. 49 A). Another testified that the specta¬ 
tors with whom she was familiar 4 ‘don’t make an issue of 
sitting behind the screen or without a screen. ’ ’ (App. 54 A). 
It is argued by the defendant, however, that the side line 
seats which happen to be unscreened, although they are the 
most expensive, are the most desired. The defendant, there¬ 
fore, concludes that it is the absence of screening which 
makes these seats the choice of spectators. Nothing could 
be more fallacious. The defendant’s witness, Maurice 
Podoloff, scotched this contention by explaining that pa¬ 
trons of ice hockey like to sit in a position from which they 
can observe all the play and since, like football, the play 
wavers between the goals, ice hockey operators sell their 
tickets on the basis of the “the 50-yard line proposition at a 
football game”. (App. 46 A). He did not think the presence 
or absence of screening had much connection with the choice 
of seats. (App. 46 A). This also was the view expressed by 
Ellen Thomas. (App. 54 A). At most, conceding the truth 
of the defendant’s assertion, the desires of spectators was 
just another bit of evidence to be considered by a jury along 
with the evidence that the defendant could have accommo¬ 
dated such spectators by installing shatter-proof glass in¬ 
stead of screening. 

The mere recitation of these matters compels the con¬ 
clusion that the trial court was eminently correct in sub¬ 
mitting the issue of the defendant’s negligence to the jury. 
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n. 

The Issue of Assumption of Risk Was Properly- 
Submitted to the Jury. 

The appellant, both in the trial court and this court, relies 
most strongly on the defense of assumption of risk, contend¬ 
ing that the defense has been established as a matter of law. 

There are two conditions for the successful assertion of 
this defense. The plaintiff must know and appreciate the 
risk and then must willingly assume it. The defense is based 
upon the maxim, “volenti non fit injuria”. Assumption of 
risk, as this court said in Weber v. Eaton, 82 U.S. App. D.C. 
66,160 F. 2d 577, “involves a mental state of willingness”. 
Such an act of volition must necessarily be predicated upon 
knowledge. “Notice or knowledge and appreciation of the 
danger are indispensible to the assumption of the risk of it”. 
Winona v. Botzet, 169 Fed. 321,329. See RESTATEMENT, 
TORTS, Sec. 466 (c) (d). 

The knowledge necessary to support the assertion of the 
defense may, of course, be either actual or constructive. 
There was, however, no basis in the testimony for conclud¬ 
ing as a matter of law that Mrs. Sullivan possessed actual 
knowledge of the risk of being struck by a flying puck. Her 
uncontradicted testimony was that she had never seen a 
game of ice hockey before the evening of her injury. She 
did not know or realize that during the course of the play a 
puck would or could be driven into the spectators. During 
the short period of time in which she observed the game 
before her injury, she did not see a puck leave the surface 
of the ice and fly into the stands. (App. 18 A, 19 A, 27 A, 
29 A). The question of the plaintiff’s knowledge was sub¬ 
mitted to the jury and correctly resolved by them in accord 
with the weight of the testimony. 

Indeed, the appellant does not charge Mrs. Sullivan with 
actual knowledge, but rather contends that a knowledge of 
the hazard should be imputed to her either because the risk 
of being struck by a puck was so obvious that she should 
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have realized it during the few moments she witnessed the 
game before her injury or because ice hockey is so widely 
known that all persons should be chargeable as a matter of 
law with knowledge of the risks ordinarily incident to the 
game. These issues were also submitted to the jury under 
proper instructions. 

Three reported cases in this country have imputed such 
knowledge to a plaintiff as a matter of law. Hammel v. 
Madison Square Garden Corp., 156 Misc. 311, 279 N.Y.S. 
815; Ingersoll v. Onondaga Hockey Club, 245 App. Div. 
137, 281 N.Y.S. 505 and Modec v. City of Eveleth 224 Minn. 
556, 29 N.W. 2d 453. In addition, appellant cites an unre¬ 
ported case of the Circuit Court for Wayne County, Michi¬ 
gan. Only one of these cases, it will be observed, is an 
opinion of a court of last resort. These cases have applied 
what has come to be known as the baseball rule. The great 
majority of cases involving personal injuries to baseball spec¬ 
tators struck by foul balls have non-suited plaintiffs on the 
ground of their assumption of risk as a matter of law. Hud- 
sonv. Kcvnsas City Baseball Club, Inc., 349 Mo. 1215,164 S.W. 
2d 318, 142 A.L.R. 858; Crane v. Kansas City Baseball and 
Exhibition Co., 168 Mo. App. 301,153 S.W. 1076; Kavafian 
v. Seattle Baseball Club Association, 105 Wash. 215,177 P. 
776; Brisson v. Minneapolis Baseball and Athletic Associa¬ 
tion, 185 Minn. 507, 240 N.W. 903, See Note, 142 A.L.R. 868 
et seq. For a contrary view dealing with a first time specta¬ 
tor, see Wells v. Minneapolis Baseball & Athletic Associa¬ 
tion, 122 Minn. 327,142 N.W. 706, 46 L.R.A. (N.S.) 606. 

The theory of these cases is that persons of ordinary in¬ 
telligence should realize that in a game, the purpose of which 
is to strike and throw balls through the air, all blows will 
not be correctly aimed, but a goodly portion will leave the 
bounds of the playing field and enter the stands. It is said 
that a person watching a baseball game should immediately 
realize that, if he is seated in an unscreened portion of the 
stands, he is exposing himself to this obvious hazard. More¬ 
over, the courts allude to baseball as our national sport. 
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Th^y find it impossible to accept the testimony of an adult 
American that he is unfamiliar with the game of baseball. 

The two lower New York courts which have transposed 
this reasoning to ice hockey say that the hazards of both 
games are equally obvious. The Minnesota case refers to 
the wide-spread popularity of ice hockey in that state. The 
opinion of the Circuit Court of Wayne County, Michigan, 
also referred to the “tremendous popularity” of ice hockey 
in Detroit at the time the case was heard. 

It is submitted, however, that the obviousness of the risk 
of injury from flying pucks sufficient to impute knowledge 
to the plaintiff is a factual matter which was correctly sub¬ 
mitted to the jury. This is the reasoning that has been 
adopted by the majority of the cases. 

In Lemoine v. Springfield Hockey Association, Inc ., supra, 
plaintiff had become ill during the course of the game and 
left his seat to walk along a promenade to a rest room. The 
promenade was unscreened. While so walking he was struck 
by a puck driven off the ice into the promenade. He testified 
that he had been a casual spectator at hockey games for 
three or four years; that he had never seen a puck go into 
the promenade. The defendant’s witnesses testified as to 
the great frequency with which pucks flew into that area. 
The Supreme Judicial Court of Massachusetts thought that 
the issues of the defendant’s negligence and the plaintiff’s 
contributory negligence or assumption of risk were properly 
submitted to the jury, saying: 

“The jury were not required to find that he volun¬ 
tarily assumed the risk of a known or obvious dan- 
1 ger or that, in all the circumstances, his presence 
upon the promenade constituted contributory negli¬ 
gence. His knowledge as to the likelihood of a puck 
being driven to the promenade did not rest upon as 
extensive a basis as the defendant. The defendant 
possessed knowledge accruing from the total of all 
the games. Upon the evidence, a jury might prop¬ 
erly find that the puck had gone into the promenade 
with sufficient frequency to indicate to the defend¬ 
ant that, unless additional safeguards were em- 
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ployed or a warning given, it was reasonably prob¬ 
able that injury might result to a patron who, 
trusting to appearances, could probably infer that 
the two fences provided adequate protection and 
that the absence of a screen on the side of the rink 
tended to show that it was unnecessary.” 

In Thurman v. Ice Palace, supra, the court, distinguishing 
the obviousness of the danger in ice hockey as compared to 
baseball said: 

“It is not common knowledge that pucks used in ice 
hockey games are liable to be batted into the section 
occupied by the spectators. Indeed, the puck is 
ordinarily batted along the surface of the ice, but 
in a baseball game the ball is ordinarily batted into 
the air rather than along the surface of the playing 
field.” 

And in James v. Rhode Island Auditorium,, Inc., supra, 
again noting the distinction, the court said: 

“We find considerable difficulty in reaching the 
conclusion that the average person has a similar 
knowledge of the risks incident to hockey and to 
baseball. The games are fundamentally different. 

In hockey the puck is supposed to be driven along 
the ice towards the goal at each end of the playing 
surface while in baseball the ball is pitched through 
the air to be batted out towards the playing field, 
far or near, on the ground or in the air, according 
to the skill of the batter or to chance.” 

The Supreme Judicial Court of Massachusetts in com¬ 
menting upon the Hammel and Ingersoll cases, supra, said 
in Shanney v. Boston Madison Square Garden Corp., supra: 

“We are not inclined to agree with the two deci¬ 
sions last mentioned. Cases as they arise must be 
decided by the application of general principles to 
the particular facts shown and not by arbitrary 
classification according to the names of the various 
games.” 
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The baseball cases may be further distinguished by a 
difference in popularity. It cannot be said as a matter of 
law that ice hockey is a game so familiar to residents of 
Washington that a common knowledge of its hazards can be 
imputed to an injured spectator. 

lee hockey had only been played in Washington since 
193S. It is no longer played locally because attendance at 
the game was so very poor. The game can only be played 
in this location if a rink such as Uline’s is constructed. There 
are no frozen ponds or lakes in this area filled with ice 
hockey players during the winter months. A Washington 
resident would never have occasion to witness a hockey game 
unless he paid the price of admission to Uline Arena. It 
would be going far indeed to impute to the local populace, 
under such circumstances, a knowledge of the game of ice 
hockey such as some courts have seen fit to do with baseball. 
It may be said of baseball that no person can grow up in 
this country and fail to have seen it played. Country towns 
and city lots would present unfamiliar scenes without the 
constant presence of thrown and batted baseballs. Where 
baseball is universally played in this country, the popularity 
of ice hockey seems to be restricted somewhat by geographi¬ 
cal considerations. It is never played in the open where ice 
is hot present, and in those places where it is played in audi¬ 
toriums, away from its natural habitat, it is still looked upon 
as an innovation. As has been observed, it is played in only 
19 or 20 states. Courts have been justified in refusing to 
transpose to ice hockey the “common knowledge rule” of 
baseball. These geographical and popularity distinctions 
have received more than passing support in the cases which 
have considered them. 

In Thurman v. Ice Palace, supra, the court said: 

“The rule which has apparently uniformly been 
! applied to baseball cases is, we believe, inapplicable 
to ice hockey games, for the reason that the aver¬ 
age person of ordinary intelligence in this country 
' is familiar with the game of baseball and it is rea- 
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sonable to presume that such person appreciates 
the risk of being hit by a pitched or batted ball 
without being specifically warned of such danger. 
Hence a spectator at this nationally-known game 
may ordinarily be held to assume such a risk. How¬ 
ever, the average person does not have the same 
knowledge respecting ice hockey or the risk of being 
hit by a flying puck while'observing such a game. 

The game of ice hockey is practically a new one so 
far as the state of California is concerned and has 
only been played at regular intervals in this state 
for approximately twelve years last past.” 

In Tite v. Omaha Coliseum Corp., supra, the court said: 

“In view of the novelty of the game of hockey in 
this state, and the acquaintanceship and experience 
of appellee with the game and its incidental dan¬ 
gers, as shown by the record, we feel that the ques¬ 
tion of her knowledge of the game and its dangers, 
and her entire conduct as it related to the issue of 
dereliction of duty on her part is a matter for the 
consideration of the jury.” 

And in James v. Rhode Island Auditorium, Inc., supra, 
the court said: 

“The average person of ordinary intelligence in 
this country is so familiar with the game of base¬ 
ball that it is reasonable to presume that he appre¬ 
ciates the risk of being hit by a pitched or batted 
ball without being specially warned of such danger. 
Therefore, a spectator at this nationally-known 
game may ordinarily be held to have assumed such 
a risk. It is going quite far to assume, however, 
that the average person has the same knowledge 
respecting the risk of being hit by a flying puck in 
a hockey game played in a specially constructed 
rink, which according to the testimony of the de¬ 
fendant’s expert, is not yet fully standardized in all 
details. Furthermore, the game of ice hockey in 
rinks is of rather recent origin in this country. The 
dangers incident to the game may be or become 
known to those who attend such performances, but 
we have great difficulty in believing that these dan- 
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1 gers are a matter of common knowledge in the com¬ 
munity.^ 

In the most recent case which refused to impute a knowl¬ 
edge of the risk to an injured patron of an ice hockey game 
who was struck by a puck while seated in an unscreened 
seat, the court, in Shurman v. Fresno Ice Rink, supra, said: 

1 “Finally, it cannot be held as a matter of law that 
the general public has, at this particular date 
(1949), become so familiar -with the hazards of this 
sport and of the actual appreciation of the serious¬ 
ness of the risk as to bring them within the ‘common 
knowledge rule’ and under the doctrine of assump¬ 
tion of risk.” 

i The Minnesota case, Modec v. City of Eveleth, supra, 
specifically bottomed its opinion upon local considerations, 
saying: 

“We think, however, that the baseball cases should 
be followed here. Hockey is played to such an ex¬ 
tent in this region and its risks are so well known 
to the general public that as to the question before 
us there is no difference in fact between the two 

. games so far as liability for flying baseballs and 
pucks is involved.” 

If, as has heretofore been observed, the common knowledge 
of the risks incident to ice hockey cannot be imputed to the 
populace of Washington, it can hardly be imputed to the 
two plaintiffs, residents of the small town of Townsend, 
Tennessee where, as the testimony showed, ice hockey was a 
totally unfamiliar sport. The two plaintiffs had been in 
Washington only four months when Mrs. Sullivan received 
her injury. Whatever knowledge of the game did exist in 
this city, it certainly could not be said to be imputed as a 
matter of law to such a recent arrival. 

I The same observations may be made with respect to the 
apparent risks involved in witnessing an ice hockey game. 
Whatever the obviousness of this risk to a freqeunt patron, 
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it is insufficient to impute an appreciation of it as a matter 
of law to Mrs. Sullivan who had watched only a fractional 
part of one period during -which time no puck was seen to 
leave the confines of the rink. 

It would have been an unwarranted usurpation of the 
province of the jury to have concluded as a matter of law 
that the female plaintiff possessed sufficient knowledge of 
the risk of injury to conclusively prove that she assumed 
the risk. The arguments in this respect advanced by the 
appellant are more properly directed to a jury. Whatever 
facts there are in support thereof were rightfully weighed 
by the jury, together with all the other evidence. It is sub¬ 
mitted, therefore, that the trial court did not err in refusing 
to conclude that the plaintiff assumed the risk as a matter 
of law. 

Although the appellant in the trial below asserted the 
defense of contributory negligence, there is hardly any sup¬ 
port in the evidence for it. Contributory negligence requires 
evidence of unreasonable conduct. Mrs. Sullivan did noth¬ 
ing but buy a seat and watch a hockey game. It would be 
absurd to say that this conduct amounted to contributory 
negligence as a matter of law. 

m. 

The Trial Court’s Instruction to the Jury Was a Correct 
Statement of Law and it Committed No Errors in the 
Granting or Refusing of Requested Instructions. 

The appellant complains that the trial court’s instruction 
to the jury was incorrect. There is no attempt to point out 
in what respect that charge was erroneous. This court has 
unequivocally stated that such a failure is fatal. Frasca et 
al v. Howell et al, -U.S. App. D.C., 182 F. 2d 703. 

Furthermore, the appellant complains that the trial court 
was in error in granting several of the plaintiffs’ requests 
for instructions. The appellant is vague and cursory in 
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stating its objections. They cannot be answered therefore 
except in the briefest manner. 

The objection to plaintiffs’ instruction No. 2 is unfounded. 
Lemoine v. Springfield Hockey Association, supra. 

The issues raised by plaintiffs’ instruction No. 3 were 
properly submitted to the jury upon the reasoning de¬ 
veloped in this brief. 

The appellant’s objection to plaintiff’s prayer No. 7 is 
not founded in law. Texas and Pacific R. Co. v. Behymer, 
supra. 

The appellant’s objection to plaintiffs’ instruction No. 8 
is an incorrect statement of the evidence. Defendant’s wit¬ 
ness Maurice Podoloff graphically described having seen 
spectators hit by a puck, get bandaged and return to watch 
the game. (App. 40 A). 

Plaintiffs’ instruction No. 9 was a correct statement of 
the law. Lemoine v. Springfield Hockey Association, supra. 

Plaintiffs’ instruction No. 10 hardly requires justification. 

Plaintiffs’ instruction No. 11 is more than amply sup¬ 
ported by the evidence. The reasoning in support of this • 
instruction is fully set forth in this brief. 

Appellant does not object to the granting of plaintiffs’ 
instruction No. 12. The objection made by the appellant was 
considered by the trial court on a motion for a new trial. 
There is no showing that the court abused its discretion in 
overruling the motion. 

If anything, plaintiffs’ instruction No. 6d was neither 
vague, confusing nor an invitation to speculate. It is well 
supported by authorities cited in this brief. 

The second sentence of plaintiffs’ instruction No. 7a was 
correct. The evidence of custom and practice was only 
properly admitted on the basis of its universality. The de¬ 
fendant’s evidence did not establish a usual custom or prac¬ 
tice and the trial court was correct in making the observa¬ 
tion contained in the sentence to which the appellant objects. 

The court correctly denied the defendant’s instruction 
No. 4 upon the authority of the cases cited in this brief. 
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The defendant’s assignment of error concerning the de¬ 
nial of its prayer No. 8 is misleading. The record will dis¬ 
close that the absence of Mr. Kearns and Miss McMnllin 
was explained. (R. 405, 406). There was, furthermore, no 
showing that these parties were not equally available to the 
defendant. Lewis v. United States , (D. C. Cir.), decided 
Aug. 2,1950. 

CONCLUSION. 

1. The failure of the defendant to erect protective screens 
for the seats occupied by the plaintiffs or to warn them of 
the dangers to their safety from flying pucks, although the 
defendant was fully aware of the hazard to which it was 
subjecting its patrons, was sufficient evidence of its negli¬ 
gence to require the submission of the case to the jury on 
this issue. 

2. The plaintiff, Mary Kathryn Sullivan, cannot be said to 
have assumed the risk of injury as a matter of law, since 
she had no actual knowledge of the danger to her safety, 
and since the obviousness of the risk and the extent to which 
the game is played is insufficient to impute this knowledge 
to her as a matter of law. 

Howard Boyd, 

Paul R. Connolly, 

Attorneys for Appellee , 

810 Colorado Building 
Washington 5, D. C. 
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"Cline Ice, Incorporated, a corporation, 

Appellant , 
vs. 

Mary Kathryn Sullivan, and James H. Sullivan, 

Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal by M. J. Uline Company, Inc., de¬ 
fendant below, from a final judgment ($20,000.00) in 
favor of Mary K. Sullivan and James H. Sullivan, her 
husband, plaintiffs below, upon verdicts of a jury in the 
United States District Court for the District of Columbia, 
in an action for injury and damage arising out of an ice 
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hockey game when the puck during the play was acciden¬ 
tally driven from the ice into the spectator stands strik¬ 
ing the plaintiff, Mary K. Sullivan, in the eye, with re¬ 
sulting injury. Jurisdiction in the District Court is de¬ 
rived from Title 11, Section 306, of the Code of Laws 
for the District of Columbia (1940 edition). Original 
jurisdiction in the District Court is alleged in plaintiffs’ 
Complaint. This Court has jurisdiction to review the 
judgment under the provisions of Title 17, Section 101, 
of said Code of Laws respecting appeals from the afore- 
stated District Court. 

STATEMENT OF THE CASE 

The accident which gave rise to the action occurred on 
March 19, 1946. A Mr. Kearns, friend of plaintiffs, ar¬ 
ranged for, selected and purchased four reserved seat 
tickets for what was for the plaintiffs their first ice hockey 
game (A 18). The chosen seats were along one side of 
the arena, near the end; in the front row; and imme¬ 
diately across the aisle from where the protective screen¬ 
ing ended. Sometime during the second period of the 
game, the puck was deflected during the course of the 
play and into the stands, striking Mrs. Sullivan. For 
this injury Mrs. Sullivan brought suit and Mr. Sullivan 
joined therein, claiming expenses and loss of consortium. 
Their Complaint (A 2) alleged negligence and failing (1) 
to provide adequate means to protect its patron specta¬ 
tors from injury and (2) to warn plaintiffs of the dan¬ 
ger of injury likely to be sustained in case the puck 
during the game should be driven by a player from the 
ice through the air and into the seating areas. Defend¬ 
ant answered (A 6-7) and (1) denied negligence, (2) as¬ 
serted contributory negligence and (3) relied upon the 
doctrine of assumed risk. Upon these issues the case 
proceeded to trial. The testimony and evidence adduced 
at the trial established the following facts: 
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The game of ice hockey is played by two opposing teams 
of six skaters each (A 36). The team is composed of 
a goalie, two defense men, and three- forwards. The goal 
is a net construction something like a box with one face 
open. The openface of the net is about six feet wide 
by four feet high; it faces the playing surface. The 
object of the game is to get the puck in the net. The 
game is played in three periods of twenty minutes each, 
with an intermission between the periods. 

The implements of the game are a hockey stick and a 
puck. This hockey stick is a curved stick something like 
a shinny club. It is about 53 inches long; the blade is 
12 to 15 inches in length, between 2*4" and 314" high and 
is beveled or sloped to give loft. The puck is a hard rub¬ 
ber disc 3 inches in diameter and from %" to %" thick. 
It usually lies flat on the ice and is pushed or propelled 
with the stick. 

The game is started by the referee dropping the puck 
between two opposing players in the center of the arena 
in what is termed a 1 ‘face-off”. Whenever play is 
stopped and resumed there is a face-off, sticks clash for 
control of the puck, the puck is usually passed from one 
player to the other in order to maneuver it down toward 
the goal, where a shot at the net may be obtained. 

The rink is rectangular in shape, about 200 feet long 
by 80 feet wide and surrounded by a solid board railing, 
which is called the dash board. This dashboard is Sy 2 
feet high. The ice comes right up to the bottom of the 
board (pictures of the Appellant’s arena are in the Rec¬ 
ord on Appeal). Protective screening extends across 
both ends of the rink, the screening curves around the 
corners and continues for a short distance along the sides. 
There are no screens in front of the seats which face on 
the long sides of the rink. The practice of screening 
the ends and around the corners and not screening the 
sides of the rink is in accordance with the universal cus- 
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tom and practice both in the United States and Canada 
(A 36). Nowhere in the country is it custom and prac¬ 
tice to screen the sides. Screeing along the long sides 
of the arena has been tried and due to dissatisfaction or 
preference on the part of customers, abandoned by rink 
operators. 

The construction at the Uline Arena with reference to 
screened portions and unscreened portions is the same 
design and plan that is followed by the great majority 
of well regulated arenas throughout the country (A 36). 

Since the object of the game is to get the puck in the 
net naturally most of the shots, except where the puck 
is passed from one player to another in center ice, are 
in the direction of the net. Many of these shots go wild. 
Some of them go above the net and some go to one side 
of it. The players aim to give some loft to a shot at 
the net; the loft is desirable because a shot which skids 
along the surface of the ice is easily stopped by a goalie’s 
skate or stick. 

Just as there is reason for having screens at the ends 
of the rink there are reasons for not having them along 
the sides, that is to say, in front of the rinkside seat 
sections, where the penalty box is located. 

In hockey, from a spectator’s standpoint, the matter of 
an unobstructed view is most important. The play is 
very fast. The players move swiftly and the puck is 
now at one end of the rink and now at the other—and it 
may be on the east side one second and on the west side 
the next. The play shifts so rapidly that to get the full¬ 
est enjoyment from the game the spectator needs to be 
in position to follow the puck all the time without ob¬ 
struction to the view. The preferred seats are along the 
sides where there are no screens (A 40). A screen and 
the accompanying uprights would constitute a consider¬ 
able obstruction to the view, especially to the play at the 
ends. Less expensive seats are behind the protective 
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screens, but spectators buy the rinkside seats and pay 
the additional price because they want to get the best view 
possible of the game, the players and the puck, and ex¬ 
perience has shown that spectators simply will not toler¬ 
ate the obstruction to the view that would be occasioned 
by looking lengthwise through a screen and the accom¬ 
panying and necessary supports. 

Although the puck occasionally comes into these rink¬ 
side seats, whatever incidental danger there may be is 
considered negligible by the spectators in comparison with 
the advantage of sitting in these preferred seats. 

The puck does not ordinarily fly toward the side seats, 
although occasionally it does. Such shots are usually the 
result of two sticks coming together which caused the 
puck to be deflected and to fly into the air. From a play¬ 
er’s standpoint there is nothing to be gained by shoot¬ 
ing the puck into the side seats. 

Neither at Uline’s, nor anywhere in the country, is it 
the custom and practice to post signs on or in the seat¬ 
ing areas, (A 38) warning people of the danger of being hit 
by flying pucks. No witness had ever known of an instance 
where such signs were used. No witness came forth to 
testify that such warnings would have been practical or 
feasible, or that spectators would have vacated the pre¬ 
ferred unscreened seats for seats behind the protective 
screens had they seen such warning signs posted around 
the arena. Plaintiffs here did not offer any such testi- 
monv. 

In the present case, apparently it was Mr. Kearns who 
acted as agent for the plaintiffs on the occasion in ques¬ 
tion. Plaintiffs expressed to him their preference for 
good seats (A 23). It was Kearns who purchased for 
them the best and most expensive seats obtainable; seats 
that were immediately beyond and outside of the protec¬ 
tive screening and just across the aisle from the last 
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section of seats protected by screens, the selected seats 
being in the row of seats closest to the ice, and near one 
of the goals where the action could be expected to be the 
fastest, roughest and most dangerous. Had they chosen 
seats just across the aisle, where there were hundreds 
of available, vacant seats, they would have sat behind the 
protective screen and this case never would have arisen. 
They chose seats where the danger from flying pucks was 
greatest, notwithstanding that there were 2902 seats avail¬ 
able to them (A 56). During the first 20-minute period 
of the game, and the intermission which followed, plain¬ 
tiffs and their friends were engaged in frequent conver¬ 
sation about the game. Plaintiffs testified they failed to 
see the puck coming toward them, although other spec¬ 
tators, sitting much farther away, but on the same side, 
saw the puck in its flight. The puck was in plain view 
of all. The accident occurred during the middle period 
of the game. 


PROCEEDINGS 

At the conclusion of plaintiffs ’ evidence and again at 
the end of the entire case the defendant presented mo¬ 
tions for a directed verdict. The motions were overruled. 
After verdict, defendant moved for Judgment, n.o.v., and 
for a New Trial. Both motions were overruled. The de¬ 
fendant appeals. 

1 STATEMENT OP POINTS 

1. The Court erred in overruling defendant’s Motions 
for a Directed Verdict made (1) at the conclusion of 
plaintiffs’ case and (2) at conclusion of entire case. 

2. The Court erred in granting plaintiffs’ Instructions 
numbered 2, 3, 7, 8, 9, 10, 11, 12, 6d, 7a. 

3. The Court erred in denying defendant’s Instructions 
numbered One, Four and Eight. 
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4. The Court erred in his Charge to the Jury. 

5. The Court erred in not charging the jury that 
plaintiffs, and each of them, assumed the ordinary risks 
usual and incident to, and inherent in, the game. 

SUMMARY OF THE ARGUMENT 

1. The manager of a place of amusement, such as a 
baseball park or hockey arena, is bound to exercise only 
the degree of care that would be expected of an ordi¬ 
narily careful and prudent person in his business, and 
his duty is fulfilled when he makes the place as little 
dangerous as such a place can be reasonably made, hav¬ 
ing regard to the contrivances necessarily used in con¬ 
ducting such a place. The question as to whether a pro¬ 
prietor of a place of amusement has exercised reasonable 
care is to be determined with regard to the character of 
exhibitions given and the customary conduct of the spec¬ 
tators who witness them; and the acts of spectators in¬ 
jured in such places must be judged according to the 
conduct which ordinary prudent people show under like 
circumstances. 

2. There is no obligation upon the part of the pro¬ 
prietor of a hockey arena to protect spectators against 
the dangers incident to the entertainment which any rea¬ 
sonable spectator could foresee. The risk of being hit 
by a baseball at a baseball game or by a puck at a hockey 
game is a risk incident to the entertainment and is as¬ 
sumed by the spectator. 

3. When screened sections are provided and the spec¬ 
tator selects an unscreened seat in order that he or she 
may get a better view, the spectator assumes the risk. 

4. Ordinary care to protect patrons at a hockey game 
from being struck by flying pucks does not require the 
management to screen all seats. It is sufficient if screened 
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seats are provided for as many as may reasonably be 
expected to call for them. 

5. It is not negligence to fail to warn a mature man 
and mature woman possessed of average intelligence, with 
nothing about their manner or appearance to set him 
or her apart from other people or to indicate his or her 
experience or lack of appreciation of the perils or dan¬ 
gers incident to flying pucks, that the puck goes out of 
the rink in the course of a hockey game. 

6. The owner of a hockey arena is not liable to a 
spectator who is attending a professional game of hockey, 
who knew and observed that some seats were screened 
and some were not, and who voluntarily selected an un¬ 
protected seat, remaining therein and watching approxi¬ 
mately half of an entire game before being injured. 

7. While juries must necessarily determine the re¬ 
sponsibilities of individual conduct, they cannot be al¬ 
lowed to set up standards which in effect dictate the cus¬ 
toms or control the business of the community. In such 
cases the unbending test of negligence in methods, ma¬ 
chinery and appliances is the ordinary and prevailing 
usage of the business as followed by prudent operators. 

8. The game of ice hockey NOW is one of common 
knowledge in the District of Columbia and adjacent areas, 
there being evidence given in the instant case which was 
not given in cases relied upon by the Appellees. The 
“change-over” day for ice hockey has arrived in this 
area and, because the game has been so extensively 
played over many, many years in Washington, Baltimore, 
Hershey (Pennsylvania), Atlantic City (New Jersey) and 
other adjacent cities, the Califomia-Massachusetts Buie 
should no longer be followed anywhere and, particularly, 
not here. Education of the public in ice hockey through 
the media of newspapers, radio and television calls for 
a ruling consistent with advancement and progress made 
in the last 10 years. 
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ARGUMENT 

Preliminary to an intelligent approach to the problem 
posed by this appeal, consideration must be given to the 
so-called “baseball’’ cases. 

In considering the baseball cases the case of Keys v. 
Alamo City Baseball Co 150 S. W. (2) 368, is a good 
case to start with, because the facts are so much like 
those of the instant case. There the plaintiff, a mature 
woman, was attending a game of baseball. She claimed 
that she knew nothing of the incidental hazards of the 
game. As in our case, certain portions of the seats were 
screened and certain portions were unscreened. There 
were vacant seats in the screened sections. Also, as in 
our case, the patrons had a choice between the screened 
and unscreened sections, except that in that case the 
screened seats were more expensive. There the accident 
occurred during the fifth or sixth inning; in our case it 
occurred about midway of the game. In that case a batter 
hit a foul ball, which was deflected into the stands, strik¬ 
ing the plaintiff and injuring her. We quote from the 
opinion: 

“The record shows that the plaintiff, forty-two 
years of age at the time, attended this game in com¬ 
pany with her fourteen-year-old son. According to 
her testimony this was the second baseball game the 
plaintiff had ever witnessed, the other being one 
played a few years before in Waco. She testified 
that she knew nothing of the game or the dangers 
lurking in and about playing fields. This particular 
park was equipped with a large area of seats behind 
the familiar wire screen strung between the grand 
stands and the playing field, and with a larger area 
of seats which were not screened o'ff from the field. 
A large crowd of spectators, attracted by advertised 
1 Ladies’ Nighty attended this game, but did not fill 
the screened sections, where some 300 or 400 seats 
remained unoccupied. Patrons of the game had ab¬ 
solute choice between screened and unscreened sec- 
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tions, seats in the former being more expensive than 
those in other sections. It is in evidence, if it is not 
so as a matter of common knowledge, and as some 
courts have held (Quinn v. Recreation Park Ass’n, 3 
Cal. (2d) 725, 46 P. (2d) 144) that some patrons 
prefer seats from which the view of the game is un¬ 
obstructed by screens; others prefer screened areas, 
and pay the additional cost exacted for the privilege 
of using them. 

“Before entering the park enclosure plaintiff 
stepped to the ticket window and said to the clerk, 
‘give me a ticket.’ She was given one calling for a 
seat in an unscreened area, which she accepted with¬ 
out complaint or comment. She went with her son 
into an unscreened section of the grand stands; she 
saw no vacant seats, but some person familiar with 
the seating situation, apparently a peanut vendor 
not connected with the operation of the park, pointed 
out two vacant seats nearby and plaintiff and her 
son occupied those seats. Plaintiff knew, of course, 
that this was an unscreened area. 

“The accident occurred during active play, in the 
fifth or sixth inning. At the moment she was struck, 
plaintiff was paying no attention to the game, or to 
the players or the ball; her head was turned away 
from the field and she was looking back and talking 
to a friend seated several rows back up the incline 
behind her. At this juncture a batter hit a foul ball 
which was deflected into the stands, striking plaintiff 
in the chest and painfully injuring her. Her son, 
sitting in a seat adjoining hers, but watching the 
game in front of him, saw the ball coming and 
‘ducked it,’ thereby escaping injury. 

“The jury found that while defendant was not negli¬ 
gent in failing to provide a screen or other protec¬ 
tive device for that area, it was negligent in failing 
‘to warn plaintiff of the danger, if any, incident to 
sitting in th$ unprotected area of grand stand,’ and 
that this negligence was a proximate cause of her 
injury; that plaintiff was not negligent in occupying 
the seat in question, and did not fail to keep a proper 
lookout, or assume the risk of sitting there; that the 
accident was not unavoidable. 
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“ After verdict, however, the trial judge, upon ap¬ 
propriate motion, rendered judgment for defendant 
non obstante veredicto. The Keys, plaintiffs below, 
have appealed. 

• • • • 

“Operators of baseball parks are not insurers of the 
safety of their invited patrons. They are required 
only to exercise that kind and degree of care com¬ 
mensurate with the character of the amusement of¬ 
fered and the nature of the accommodations usually 
required for the comfort and convenience of patrons. 
Specifically, the rules directly applicable here are 
quoted 'with approval in the California case cited by 
plaintiff, as follows: ‘With respect to the law gov¬ 
erning cases of this kind, it has been generally held 
that one of the natural risks assumed by spectators 
attending professional games is that of being struck 
by batted or thrown balls; that the management is 
not required, nor does it undertake to insure patrons 
against injury from such source. All that is required 
is the exercise of ordinary care to protect patrons 
against such injuries (Edling v. Kansas City Base¬ 
ball, etc., Co., 181 Mo. App. 327, 168 S. W. 908), and, 
in doing so, the management is not obliged to screen 
all seats, because, as pointed out by the decisions, 
many patrons prefer to sit where their view is not 
obscured by a screen. Moreover, the management is 
not required to provide screened seats for all wdio 
may apply for them. The duty imposed by law is 
performed when screened seats are provided for as 
many as may be reasonably expected to call for them 
on any ordinary occasion ( Wells v. Minneapolis Base¬ 
ball, etc., Ass’n, 122 Minn. 327, 142 N. W. 706, 46 
L. R. A., N. S., 606, Ann. Cas. 1914D, 922; Brisson 
v. Minneapolis Baseball, etc., Ass’n, 185 Minn. 507, 
240 N. W. 903); and if as in the cases of Wells v. 
Minneapolis Baseball, etc., Ass’n, supra, and Kava- 
fian v. Seattle Baseball Club Ass’n, 105 Wash. 215, 
177 P. 776, 181 P. 679, a spectator chooses to occupy 
an unscreened seat, or, as in the Brisson Case, supra, 
is unable to secure a screened seat and consequently 
occupies one that is not protected, he assumes the 
risk of being struck by thrown or batted balls; and, 
if injured thereby, is precluded from recovering dam- 
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ages therefor/ Ratcliff v. San Diego Baseball Club, 
supra. 

• • • • 

‘‘Nor does the record show the trial judge abused his 
discretion in disregarding the jury finding that de¬ 
fendant was guilty of negligence in failing to warn 
plaintiff of the dangers incident to occupancy of the 
1 unscreened area. Plaintiff was a mature woman, pre¬ 
sumably possessed of average intelligence, with noth¬ 
ing about her manner or appearance to set her apart 
from the thousands of other patrons entering the 
park on this occasion, or to indicate her claimed in¬ 
experience or lack of appreciation of the perils of 
the game. Her own son, sitting at her side, with full 
knowledge of those perils and of the extent of his 
! mother’s awareness, did not warn her. It would have 
been absurd, and no doubt would have been resented 
by many patrons, if the ticket seller, or other em¬ 
ployees, had warned each person entering the park 
that he or she would be imperiled by vagrant base¬ 
balls in unscreened areas. And yet that would have 
been defendants duty, if plaintiffs contention is 
sound. We overrule that contention.” 

Just as one of the natural risks assumed by spectators 
attending baseball games is that of being struck by 
batted or thrown balls so is the risk of being struck by a 
flying puck one of the natural risks assumed by specta¬ 
tors who attend hockey games. Managers of baseball 
parks or hockey arenas are required to exercise that kind 
and degree of care which is commensurate with the char¬ 
acter of the sport and the nature of the accommodations 
for spectators usually furnished at well regulated parks 
and arenas. 

Many hockey patrons prefer, even demand, to sit where 
their view is not obscured by a screen. In that situation 
the management is not obliged to screen all the seats. At 
the most its duty is only to provide as many screened 
seats as there is apt to be a demand for. In the instant 
case there is no question about the fact that there were 
plenty of screened seats available when plaintiff arrived. 
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In the Keys case the Court held that it did not lie in 
the mouth of an adult woman to claim that she knew 
nothing about the potential danger inherent in a baseball 
in play. The Court said that knowledge of the fact that 
a baseball when in play may fly in any direction and 
strike any bystander must be imputed to every reasonable 
person of ordinary experience. Practically every major 
American game involves the striking of a ball, or some¬ 
thing like a ball, with a bat, club, mallet or stick. Base¬ 
ball, golf, polo, tennis, shinny, or, giving it its glorified 
name, hockey, all involve striking a round object with a 
club of some nature for the purpose of making it fly in 
the air from one place to another. In none of these games 
can the object struck be accurately controlled. That’s 
what makes the game. To permit people to come into 
court and say that they do not know and have no idea 
that a round disc when struck or pushed with a club may 
rise in the air is to reject the sound doctrine that a per¬ 
son is presumed to know what every reasonable individual 
with ordinary experience knows. 

But beyond this the Court in the Keys case pointed out 
that plaintiff had sat through five or six innings before 
she was injured, and observed that if she had not noticed 
foul balls going into the stand her son, who was sitting 
beside her, had. Expert witnesses, familiar with the 
game of hockey through years of experience, testified and 
it was sitpulated that the puck goes out of the rink sev¬ 
eral times in every game. 

And in the Keys case, as in the instant case, it was 
claimed that the management was guilty of negligence in 
failing to warn plaintiff of the dangers incident to occu¬ 
pancy of an unscreened seat. But here, as there, the 
plaintiff was a mature woman. There was nothing about 
her to indicate that she lacked experience or appreciation 
of the perils of the game. She was accompanied by an 
adult woman and two adult men, one of them her own 
husband. Here, as there, it would have been absurd and 
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might even have been resented by many patrons if some 
employee had warned each person entering the coliseum 
that he or she might be imperiled by vagrant pucks in 
unscreened areas. And yet that would have been defend¬ 
ant’s duty if plaintiff’s contention is sound. 

It may be well to look at a few more baseball cases 
before we take up the hockey cases. 

In Hudson v. Kansas City Baseball Club, 164 S. W. (2) 
318 (Mo., 1942), the plaintiff, a man 64 years of age, 
asked for the best reserved seat, paid $1.00 admission fee, 
was given a ticket, and escorted to a seat in the grand 
stand by an usher. He was under the impression that 
because he had purchased a reserve seat he was pro¬ 
tected by a wire netting between himself and the home 
plate. This was not the case. While watching the game 
he was struck by a foul ball. He brought suit, claiming 
that defendant had disregarded its obligation to furnish 
a fee-paying spectator reasonable protection from injury 
while attending a baseball game, especially so since the 
proprietor by the act of selling the ticket at the entrance 
designated the seat that the spectator was to occupy. We 
quote from the opinion: 

“• * * As we have indicated, the plaintiff says the 
defendant’s legal duty to exercise due care to keep 
its premises reasonably safe requires it to erect 
some protection, a wire netting, ‘across a line running 
from home plate to any seat in the grandstand to 
which the public is invited, and which is within or¬ 
dinary reach of a foul ball’ or alternatively, and be¬ 
fore the doctrine of ‘spectator’s risk’ applies, give 
the spectator actual notice and warning of the hazard 
the spectator is accepting. On the other hand, the 
baseball club says its only duty as to foul balls is 
to provide protected seats for those patrons who de¬ 
sire them and this duty it fulfills by screening a rea¬ 
sonable number of seats. Furthermore, the defendant 
contends it was under no duty to voluntarily give in¬ 
formation to its patrons and warn them that some 
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seats were screened and some were not and that the 
plaintiff 4 by attending the same assumed the risk of 
being struck by a foul ball.’ 

• • # * 

“* * • j n baseball the patron participates in the 
sport as a spectator only, but in so doing subjects 
himself to the dangers necessarily and usually inci¬ 
dent to and inherent in the same. This does not mean 
that he ‘assumes the risk’ of being injured by the 
proprietor’s negligence but that by voluntarily enter¬ 
ing into the sport as a spectator he knowingly ac¬ 
cepts the reasonable risks and hazards inherent in and 
incident to the game. Bohlen Studies in The Law of 
Torts, pp. 441-444. 

* * # * 

# The rule as applied to baseball was properly 
enforced in Brummerhoff v. St. Louis Nat. Baseball 
Club, Mo. App., 149 S. W. 382, where the plaintiff 
looked for a screened seat but was unable to find one 
and was injured during batting practice while sitting 
in an unscreened area. The court appropriately 
said, 149 S. W. 2d loc. cit. 384: 

“ ‘In our opinion no negligence was shown by the 
evidence. The facts disclose that the exhibition which 
plaintiff attended was being conducted under the usual 
and ordinary conditions customarily prevailing in ball 
parks, and that while plaintiff was exposed to danger, 
it was a danger necessarily incident to the exhibition, 
of which plaintiff, according to his own evidence, was 
well aware.’ ” 

Brisson v. Minneapolis Baseball & Athletic Ass’n., 240 
N. W. 903 (Minn., 1932), is another case where the spec¬ 
tator claimed that he was ignorant of the risk to which 
he was exposed by the game. We quote the following facts 
from the opinion: 

“For the game at which he was hurt plaintiff bought 
a ticket for a grand-stand seat, but asserts that such 
seats were all filled when, he arrived, and that he 
followed a part of the crowd to temporary seats 
located outside the foul line behind third base. A 
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part of the grand-stand was screened. The bleachers 
and the temporary seats were not. Some time in the 
sixth inning a foul ball was batted toward these tem¬ 
porary seats and, after striking the gronnd, struck 
plaintiff in the head, causing his injuries. He claims 
to have been ignorant of the risks to which he was 
i exposed by the game, with which, he said, he was 
unfamiliar/* 

After citing certain Missouri and Washington cases 
holding the defendant not guilty of negligence where it 
provided both screened and unscreened seats and where 
the plaintiff had a choice as to which he might occupy, 
the Court went on to say: 

“• * • In the Wells Case this court said that the 
perils of a ball game are not so imminent that due 
care requires that all the spectators be screened in, 
and that the management cannot be held negligent 
when it provides a choice between a screened in and 
an open seat, the screen being sufficient as to extent 
and substance. In the case at bar we are confronted 
with the question as to whether the management must 
provide screened seats for all those who desire them, 

1 regardless of the number of spectators who come to 
see the game. On this appeal we are assuming that 
the plaintiff had no choice because at the time he 
arrived at the game the screened seats had all been 
occupied. We do not think that the management 
must, in order to free itself from the charge of negli¬ 
gence, provide screened seats for all who may pos¬ 
sibly apply therefor. In our opinion they exercise 
the required care if they provide screen for the most 
dangerous part of the grand stand and for those who 
may be reasonably anticipated to desire protected 
seats, and that they need not provide such seats for 
an unusual crowd, such as the one in attendance at 
the game here involved. 

“The question, however, as to reasonable care on the 
i part of defendant in placing the emergency seats 
where it did is not so free from doubt. In view of 
1 the disposition which we make of the case on the 
ground of the assumption of the risk, it becomes un- 
i necessary for us to dispose of the question of de- 
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fendant’s negligence in that respect. As said in the 
Ohio case, above cited: ‘The consensus of the above 
opinions is to the effect that it is common knowl¬ 
edge that in baseball games hard balls are thrown 
and batted with great swiftness, that they are liable 
to be thrown or batted outside the lines of the dia¬ 
mond, and that spectators in positions which may be 
reached by such balls assume the risk thereof. This 
theory is fortified by the fact that such spectators 
can watch the ball and can thus usually avoid being 
struck when a ball is directed toward them/ Does the 
plaintiff’s asserted ignorance of the risk to which he 
was exposed take him outside of the usual rule in 
regard to spectators in his situation at such games? 
We are assuming it to be true that his knowledge 
of the game was such only as he had acquired by 
observation when he was young and by seeing the 
more recent league game, as well as the one he was 
then attending. In our opinion no adult of reason¬ 
able intelligence, even with the limited experience of 
the plaintiff, could fail to realize that he would be 
injured if he was struck by a thrown or batted ball, 
such as are used in league games of the character 
which he was observing, nor could he fail to realize 
that foul balls were likely to be directed toward 
where he was sitting. No one of ordinary intelli¬ 
gence could see many innings of the ordinary league 
game without coming to a full realization that batters 
cannot, and do not, control the direction of the ball 
which they strike and that foul tips or liners may go 
in an entirely unexpected direction. He could not 
hear the bat strike the ball many times without realiz¬ 
ing that the ball was a hard object. Even the sound 
of the contact of the ball with the gloves or mitts 
of the players would soon apprise him of that. It is 
our opinion that the plaintiff, notwithstanding his al¬ 
leged limited experience, must be held to have assumed 
the risk of the hazards to which he was exposed.” 

And so in our case it is not disputed that the manage¬ 
ment provided screens for the most dangerous part of 
the Arena, namely, those seats behind the goal. It is 
plain why it is customary to screen behind the goal or net 
and not along the side lines. 
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Just as in that case the Court said that no one of 
ordinary intelligence could see many innings of ordinary 
league baseball without coming to a full realization that 
batters cannot control the direction of the ball which they 
hit, so in the instant case we submit that as shown by 
the evidence in this case no person of ordinary intelli¬ 
gence could watch a substantial part of a game of hockey 
without coming to a full realization that hockey players 
do not and cannot always control the direction of the puck 
and the height of the shot. 

Outside of those for league baseball, ball parks have 
very few screens. In any case, the average individual 
will not sit behind the screened portion of the park. 
In Grimes v. American League Baseball Company, (Mo. 
App. 1935) 78 S. W. (2d) 520, 522, 523, Commissioner 
Bennick said: 

“The evidence shows that the seats behind the screen 
are the ones that are customarily looked upon by the 
patrons with the least favor; seats uusually being de¬ 
sired in the open portions of the stands, preferably 
along the first and third base lines. . . . 

“With the results of the play so much dependent on 
chance, and especially so as regards the course to 
be taken by batted balls, the game of baseball could 
hardly be played without some small element of risk 
of injury to spectators. Almost every one attending 
a game desires to witness it from a vantage point 
i as near the diamond as his good fortune and purse 
will permit, and yet the nearer one is to the diamond 
the greater is the risk of injury from balls coming 
i into the stands. The entire stands might indeed be 
screened in and practically all chance of injury to 
i spectators be removed, but the perils of the game 
are not so great as to require such an extreme precau¬ 
tion, and, furthermore, it is a matter of common 
knowledge that a large part of those who attend the 
games prefer to sit where there is no screen to ob- 
i scure their view. And so it is that the management 
i of the game finds itself in the dilemma where it 
must cater to the wishes of the great majority of its 
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patrons who prefer their seats in the open, and yet 
it appreciates that it must nevertheless screen off 
that portion of its stands where the greater number 
of foul balls may be expected to go and the greater 
danger is to be encountered, out of all of which has 
undoubtedly grown the general practice of erecting a 
screen behind home plate, with the stands facing other 
portions of the field left open, unless it may be, as 
in defendant’s park, that screens are sometimes 
erected at other places for the purpose of cutting 
down extra base hits so as to add to wdiat is believed 
to be the interest in the game.” 

With this preliminary examination of the baseball 
games, we pass to the hockey games. 

The cases involving injuries to a spectator from a flying 
puck are, so far as we know, as follows: Hammel v. 
Madison Square Garden Corporation, 279 N. Y. S. 815; 
Sutherland, v. Onondaga Hockey Club, Inc., et al., 281 
N. Y. S. 505; Elliott & Elliott v. Amphitheatre Limited, 
3 Western Weekly Reports, 225, Manitoba; Shanney v. 
Boston Madison Square Garden Corp., 5 N. E. (2) 41; 
James v. Rhode Island Auditorium, Inc., 199 Atl. 293 
( R. I.); Lemoine v. Springfield Hockey Assn., Inc., 29 
N. E. (2) 716 (Mass.); Thurman v. Ice Palace, et al., 97 
Pac. (2) 99 (Cal.), 125 Pac. (2) 59 (Cal.), Tite v. Omaha 
Coliseum Corporation. 12 N. W. (2d) 90; Modec v. City of 
Eveleth , 29 N. W. (2d) 453, and Wolfe et al v. Olympia 
Stadium, Inc., No. 247-609 and No. 247-610 (Ct. Ct. of 
Wayne County, Michigan. 

In some of these cases a recovery was permitted, in 
others not. 

In no reported case, so far as the decisions show, has 
there been any attempt to explain why it is customary 
to screen the rink at the ends and not at the sides, and 
why it is impracticable to screen off the rinkside seats. 
This has been commented on above but should be ex¬ 
plained in more detail. 
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As shown by the evidence, a screen is put around the 
ends of the rink because the play is lengthwise of the rink 
and most of the shots, particularly those having power 
behind them, are directed at the goal. Naturally many 
of these shots miss the net and would go over the rail 
and into the crowd but for the presence of the screen. 
Then, too, there is a delay every time the puck goes out 
of the rink and the presence of the screens at the ends 
prevents such delay. In making these shots at the goal 
players attempt to give the puck some loft as shots 
which merely skim the surface of the ice are easy for 
the goalie to stop. 

Conversely, such shots as are made crosswise of the 
ice are passing shots, shots that skim along the surface 
of the ice. To give such a shot a loft would make it 
hard for the teammate for whom the pass is intended to 
stop the puck with his stick or skate. All shots that go 
over the sides of the rink are inadvertent shots and lack 
the power that characterizes the shots made at the goal. 
Most shots that go into the side seats or beyond them are 
easy to see and easy to dodge. Therefore the danger is 
relatively negligible. But whatever the danger may be 
the average hockey fan prefers to incur it rather than 
to have his vision obstructed by a wire screen. The 
people who occupy the rink-side seats at a hockey game 
are those who want to get just as close to the ice as pos¬ 
sible and just as close to the action as possible. Since 
a screen in front would have to be placed immediately in 
front of the nose of the occupant, such a screen with its 
accompanying supports would be a very substantial ob¬ 
struction to the view, especially when looking lengthwise 
of the rink. Experience has shown that the spectators 
don’t want screens, that they won’t tolerate them, and 
that they prefer to assume whatever risk there may be 
rather than to be bothered by something that would im¬ 
pair their enjoyment of the game. 
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Evidence as to why side screens are not used was not 
introduced in those cases where plaintiff was permitted 
to recover. At least the decisions do not so indicate. 
In each case the attempt to recover has been based on 
two claims of negligence, one, failure of the management 
to screen off the sides of the arena, and two, failure to 
warn those in the box seats of the danger from a flying 
puck. 

The well reasoned cases see no reason why the same 
legal rules should not apply both to baseball and hockey. 

The cases which reject this idea do so on the theory 
that hockey is a relatively new game, the hazards of 
which, from a spectators ’ standpoint, are not as well 
known as baseball. 

The first case in this country of this kind was Hammel 
v. Madison Square Garden Corporation, 279 N. Y. S. 815, 
156 Misc. 311. The Court was unable to see any difference 
between the game of hockey and the game of baseball, so 
far as liability for flying baseballs and pucks was con¬ 
cerned. It said: 

“No case has been found which passes upon this exact 
situation. There are, however, a number of cases 
where spectators at baseball games have been in¬ 
jured by batted balls coming into the stand. The 
consensus of opinion in those cases is that there is 
no liability ; that the proprietors of a baseball park 
are not obliged to screen all the seats; that spectators 
occupying seats that are not screened assume the risk 
incident to such use. Blackhall v. Capitol District 
Baseball Ass hi, 154 Misc. 640, 278 N. Y. S. 649; Bris- 
son v. Minneapolis Baseball & Athletic Ass hi, 185 
Minn. 507, 240 N. W. 903; Crane v. Kansas City Base¬ 
ball & Exhibition Co., 168 Mo. App. 301, 153 S. W. 
1076; Loring v. New Orleans Baseball & Amusement 
Co., Inc., 16 La. App. 95, 133 So. 408; Kavafian v. 
Seattle Baseball Club Ass hi, 105 Wash. 215, 177 P. 
776, 181 P. 679; Curtis v. Portland Baseball Club, 130 
Or. 93, 279 P. 277; Cincinnati Base Ball Club Co. v. 
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Eno, 112 Ohio St. 175, 180, 181, 147 N. E. 86. The 
baseball cases seem to present the same legal question 
that confronts us here.” 

The same proposition was presented again a few months 
later in the case of Sutherland v. Onondaga- Hockey Club, 
Inc., 281 N. Y. S. 505, 245 App. Div. 137. The Court said: 

“It is the well-settled general rule that the proprietor 
of a place of amusement is not an insurer of the 
safety of his patrons, nor is his undertaking so similar 
to that of a common carrier of passengers as to call 
for the application of the same rule of responsibility. 
He is bound to exercise only the degree of care that 
would be expected of an ordinarily careful and pru¬ 
dent person in his position, and his duty is fulfilled 
Iwhen he makes the place as little dangerous as such 
a place can reasonably be made, having regard to the 
icontrivances necessarily used in conducting such a 
place. 

“The question whether the proprietor of a place of 
amusement has exercised reasonable care is to be de¬ 
termined with regard to the character of the exhibi¬ 
tions given and the customary conduct of spectators 
who witness them; and the acts of spectators injured 
in such place mast be judged according to the con¬ 
duct which ordinarily prudent people show under like 
circumstances. 

“The rule is equally well settled that a spectator 
i at a baseball game assumes the risk of being struck 
by a foul or wild thrown ball when sitting elsewhere 
than behind the screen back of homeplate. A specta¬ 
tor at a baseball game may be regarded as assuming 
such risks from balls as are necessarily incident to 
the game.” 

• • • • 

“It seems to me that appellant in attending a hockey 
game occupied precisely the same status as a spec- 
i tator at a baseball game and that the same rules 
should be applied in each instance. There was no 
obligation on the part of respondents to protect appel¬ 
lant against a danger incident to the entertainment 
which any reasonable spectator could foresee and of 
which she took the risk. The risk of being hit by a 
i baseball or by a puck at a hockey game is a risk 
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incidental to the entertainment and is assumed by 
the spectators. Any other rule of law would place 
an unreasonable burden upon the operator of a ball 
park or hockey rink. In witnessing this game, ap¬ 
pellant assumed the risk of the puck going among 
the spectators. It is common knowledge that the 
puck may leave the ice when the players are shooting 
for a goal. There were screened areas in this coli¬ 
seum back of the goals. Appellant assumed the risk 
sitting where she did with her escort. Had she de¬ 
sired to protect herself from that risk, she could have 
done so by selecting a seat in the screened area away 
from the rinkside. Evidently she selected the seat 
which she did in order that she might see every move¬ 
ment of the players. It is argued that this was the 
first time she had ever attended such a performance. 
That does not change the rule of liability so far as 
respondents are concerned. Certainly it was not in¬ 
cumbent upon them to make inquiry of each patron 
on entering the premises as to whether or not he or 
she had ever witnessed a like performance.” 

(This case was recently cited with approval in Zeitz v. 
Cooperstozvn, 29 N. Y. S. (2d) 56 (1941). 

In both of these cases plaintiff was -without prior knowl¬ 
edge of the game of hockey and was attending a hockey 
game for the first time. 

The New York Court recognizes that the managers of 
places where games are played are not insurers and that 
they fulfill their duty when they minimize the danger to 
spectators to such an extent as is reasonable in view of 
the nature of the game, the desire of the spectator for 
a full view thereof, and the seating arrangement that must 
be made accordingly. The customary conduct of specta¬ 
tors must be taken into consideration and the manage¬ 
ment is not obliged to protect the spectator against a 
danger incident to the entertainment which any reason¬ 
able spectator could foresee. The unreasonable burden 
of a rule which would require the management to assume 
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that every spectator was there for the first time with¬ 
out knowledge of the attendant risks was recognized. 
These cases further recognized that where the spectator 
has a choice in the matter of the selection of a seat and 
gets as close as possible to the playing arena in order 
to obtain a better view, the spectator assumes the con¬ 
comitant risks. 

In the Sutherland case it was said that it is common 
knowledge that the puck may leave the ice when the play¬ 
ers are shooting for a goal. The California case and, to 
some extent, the Massachusetts and Rhode Island cases, 
think that hockey is too new in this country to support 
this statement. Shinny we have had with us always. 
So it would seem that the attempt to lay down one rule 
for hockey and another for baseball, based on the idea 
that the former is a new game and the latter an old one, 
fails for lack of sound factual foundation. 

Manifestly, there is little logic in an argument that 
would set up one rule for New York and another rule for 
California, based on climatic conditions. But even if such 
foundation could logically be adopted the Dsitrict of Co¬ 
lumbia would have to fall in the same class with New 
York. 

But whether the game is new or old all of the cases 
recognize that one can hardly see even a part of a 
hockey game without having the risks of the game brought 
sharply to his attention, and in no case is it intimated 
that a spectator who has once seen a hockey game can be 
heard to say that he had no knowledge that a puck might 
leave the rink in the course of the play. 

In the Canadian case, Elliott & Elliott v. Amphitheatre 
Limited, 3 Western Weekly Reports, 255 (Manitoba), the 
Court said: 

1 “The plaintiffs have to establish that there was negli¬ 
gence on the part of the defendant, and the question 
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arises—what negligence have they proved? It is 
shown that the premises in which the game was 
played were constructed in the usual way, and any 
danger through the playing is open and visible. The 
defendant is bound only to keep the place in the same 
condition as other places of amusement of the like 
kind according to the best known mode of construc¬ 
tion. There is no absolute duty to prevent danger, 
but only a duty to make the place as little dangerous 
as such a place could reasonably be having regard 
to the contrivances necessarily used in such a game. 
See Indermaur v. Dames (1866), L. R. I. 1 C. P. 274, 
351. J. Ch. 184.” 

In the instant case the evidence showed without dis¬ 
pute that the Uline arena was constructed in conformance 
with the standards that prevail in this country There 
was no evidence that it is customary to screen the side 
seats. It is never done. When structures are uniformly 
laid out and built in the same way by prudently operated 
and well-managed concerns sound reasoning requires that 
courts should only with the greatest reluctance allow 
juries to set up a different standard. 

In taking the position that it is for the jury to say 
whether or not rink side seats should be screened, even 
though the evidence conclusively shows that they never 
are screened, the Massachusetts, Rhode Island and Cali¬ 
fornia Courts have taken an extreme position which is 
contrary to common sense. 

There is some confusion amongst the decisions of the 
various states as to the effect to be given in a negligence 
case to the fact that the construction under inquiry is in 
accordance with common practice and usage. There are 
some states which hold, as Massachusetts, Rhode Island 
and California have done in the hockey cases, that while 
a structure may be built in accordance with standard 
practice it is for the jury to say in each instance whether 
or not the construction was negligent. 
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The reasoning of Titus v. Railroad Co., 136 Pa. 618, 20 
Atl. 51S, one of the most quoted cases on this subject, 
was adopted and the following from that decision cited 
with approval (p. 732): 

“No man is held by law to a higher degree of skill 
than the fair average of his profession or trade, 
'and the standard of due care is the conduct of the 
average prudent man. The test of negligence in em¬ 
ployers is the same, and, however strongly they may 
be convinced that there is a better or less dangerous 
way, no jury can be permitted to say that the usual 
|and ordinary way, commonly adopted by those in the 
same business, is a negligent way, for which liability 
shall be imposed. Juries must necessarily determine 
the responsibility of individual conduct, but they can¬ 
not be allowed to set up a standard which shall, in 
effect, dictate the customs or control the business of 
the community. ,, 

“Absolute safety is unattainable, and employers are 
not insurers. They are liable for the consequences, 
not of danger, but of negligence, and the unbending 
test of negligence in methods, machinery, and ap¬ 
pliances is the ordinary usage of the business.’’ 

If Massachusetts, Rhode Island and California want to 
take the position that notwithstanding the fact that it is 
nowhere the practice to screen the rink-side seats on the 
sides of the arena, and never has been, and that it is for 
the jury to say in every instance whether or not they 
should be, that, of course, is their privilege, but that 
privilege is not open to a trial Court in District of 
Colhmbia. This is not a case of a failure to use a device 
which has been in long and general use by competent 
operators. On the contrary, the charge is that the de¬ 
fendant was negligent in failing to use a device which 
has never been used in the industry either by competent 
operators or any other kind. The point is, as set out in 
the quotations from the Titus case that while a jury 
must necessarily determine the responsibility of individual 
conduct it cannot be allowed to set up a standard which 
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dictates the customs and control of an industry, and 
which is contrary to the generally accepted practices of 
the industry which have been in force for years. It fol¬ 
lows that the result reached in the Massachusetts, Rhode 
Island and California cases cannot be arrived at in D. C. 
without doing violence to the settled law here. 

In Shanney v. Boston Madison Square Garden Corpo¬ 
ration, 5 N. E. (2) 1, the plaintiff was attending a hockey 
game for the first time. She was occupying a seat at the 
side of the rink to which she had been ushered. In our 
case, at her own volition, plaintiff chose the side seat in 
preference to a screened seat or a seat further back. The 
Court said: 

“She had a right to rely to some extent on the ex¬ 
pectation that the defendant would not direct her to 
a seat in a place of danger.” 

This and the fact that the plaintiff was attending a game 
for the first time and therefore could not be “expected 
to understand incidental risks 'which ,are not visually 
apparent” were the two things which moved the Court to 
its conclusion that the jury had a right to find that the 
defendant was negligent and that the plaintiff did not 
assume the risk. To distinguish the case from the baseball 
cases the Court had to say that it could not fairly be 
said that ice hockey contests of this kind were now such 
a familiar experience in life that all persons could be 
expected to understand the incidental risks. 

James v. Rhode Island Auditorium, Inc., 199 Atl. 293 
(R. I.), was the same kind of a case. The plaintiff had 
never seen a professional hockey game. She had a re¬ 
served seat. Here again the Court assumed to see a dif¬ 
ference between hockey cases and baseball cases, on the 
theory that the average person of ordinary intelligence 
in this country is so familiar with the game of baseball 
that it is reasonable to presume that he appreciates the 
risk of being hit by a pitched or batted ball without 
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being specially warned of such danger, whereas the aver¬ 
age person does not have the same knowledge respecting 
the risk of being hit by a flying puck in a hockey game. 
The reasoning is faulty. Hockey is more or less glorified 
shinny. Any person who has seen shinny on the ice 
knows that a puck or whatever is used as a substitute 

therefor mav travel in the air or on the surface of the 
* 

ice. As a matter of fact, any person knows that any 
object which is struck with a club may fly, bounce, bound, 
roll or skid. To pretend that there is any mystery about 
what a puck may do is a refusal to concede the average 
patron the intelligence of a child. To attempt to lay 
down a different rule in the two classes of cases, one rule 
for baseball and a different rule for hockey, one rule for 
first-timers and another rule for second-timers or old- 
timers, one rule for men and another for women, is to 
draw dividing lines where none can logically be placed, 
and is faulty reasoning, based upon no foundation what¬ 
soever. 

In the other Massachusetts case, Lemoine v. Springfield 
Hockey Ass’n, 29 N. E. (2) 716, the plaintiff was struck 
at a place which was rather remote from the rink side. 
In this case plaintiff was apparently not sitting in a box, 
but left a seat in the general audience and was pro¬ 
ceeding along the aisle between the boxes and the main 
part of the auditorium when he was injured by being 
struck in the face by a puck. Plaintiff had attended 
hockey games before, but had never seen the puck go 
into this place. The Court said that: 

1 “Whether from his previous knowledge he acted rea¬ 
sonably in using the promenade in going to the rest 
room at the time he did, or whether he should have 
used some other way, or whether his illness compelled 
him to leave his seat immediately, or whether he could 
or should have waited until there was an interruption 
in the game, or whether he knew or ought to have 
known that in using the promenade he was unnecessa- 
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rily subjecting himself to an unreasonable risk, were 
all questions of fact.” 

This case is obviously not our case. 

The California case of Thurman v. Ice Palace, 97 Pac. 
(2) 999: Here again the plaintiff was attending a hockey 
game for the first time. She occupied a box seat, but 
whether she had a choice of seats and occupied the box 
seat in preference to others that were vacant, or whether 
she held a box seat ticket and was ushered to the box 
by an attendant, the decision does not make clear. The 
Court simply followed the Shanney and James decision, 
adopting the theory that since the average person does 
not know as much about ice hockey as he does about 
baseball the rule in the baseball cases does not apply. 
The Court said: 

“The game of ice hockey is practically a new one so 
far as the state of California is concerned and has 
only been played at regular intervals in this state 
for approximately twelve years.” 

The lower Court had directed a verdict for the de¬ 
fendant. The case was reversed and apparently on a 
second trial the jury found for the defendants. Thurman 
v. Clune, et al., 125 Pac. (2) 59. The Court pointed out 
on appeal that the Ice Palace contained a rink in size, 
construction and equipment conforming to the general 
custom and usage of such rinks prevailing throughout 
the United States and Canada, and that the evidence was 
ample to sustain a finding of the jury that the defendant 
was not negligent in failing to put up screens or warn¬ 
ing signs. The Court held that— 

“The practice in other places relative to the safe¬ 
guarding of ice hockey rinks <and the opinion of 
experts relative to the proper safeguards to be taken 
in the construction of ice hockey rinks is evidence 
which is admissible and is entitled to consideration 
with other evidence on the query of whether de¬ 
fendant in a particular instance has properly safe¬ 
guarded the ice hockey rink in question.” 
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The rink in that case was just like the Uline rink, and 
indeed the Uline rink is just like those in general use 
throughout the United States and Canada. The Court 
described the rink as follows: 

“ The skating surface was a sheet of ice approximately 
194 feet long and 80 feet wide encompassed by a 
solid wooden wall three and one-half feet high. Tiers 
of seats for spectators surrounding the playing sur¬ 
face, those closest to the rink being box seats sepa¬ 
rated from the ice only by a wooden wall. A wire 
screen for the protection of spectators had been 
erected at each end of the rink. It extended up¬ 
wardly from the wooden wall and for approximately 
10 to 16 feet along both sides. The spectators’ seats 
were approximately 160 feet along each side of the 
rink and were not protected by screens. There were 
no signs giving any warning of danger to spectators, 
although on prior occasions spectators had been 
struck by flying pucks during the playing of ice hockey 
games.” 

Notwithstanding that it was proved and conceded that 
this construction conformed to the general custom and 
usage of such rinks throughout the United States and 
Canada, the Court went no further than to say that this 
evidence was entitled to consideration along with other 
evidence on the question of whether the defendant had 
properly safeguarded the rink in question, but, of course, 
that was as far as the Court was obliged to go because 
the jury had decided the issue in favor of the defendant. 
How ridiculous it is to point out that the rink in question 
was standard construction, built just like other rinks over 
the country and Canada, and evidently the result of years 
of experience, and yet hold that a jury after two or three 
days in the court room has the right to say that it 
knows more about the business than those who have been 
engaged in it for years, and that the system of construct¬ 
ing ice hockey rinks and the seating arrangements in con¬ 
nection therewith, which the experience of years has 
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shown to be most satisfactory, is all wrong and should 
be changed. 

In Tite v. Omaha Coliseum Corporation, 12 N. W. (2d) 
90, the court considered an ice hockey game adversely 
to our contention. 

The opinion decided only two major propositions; (1) 
whether or not the obligation of the proprietor of a busi¬ 
ness amusement is measured by the standards of the in¬ 
dustry, and (2) whether or not the common knowledge 
doctrine of the baseball cases applies to hockey cases. 

The opinion in the Tite case did not decide, (1) whether 
or not the management of a hockey enterprise is liable 
where the patron chooses an exposed seat in preference 
to an unexposed seat, there being plenty of seats of all 
kinds available; (2) whether or not the managemnt is 
liable where it provides both screened and unscreened 
seats and a patron with full knowledge of the presence 
of the screened seats chooses the unscreened seats; (3) 
whether or not a plaintiff may plead ignorance in the face 
of undisputed testimony that the puck goes out of the 
rink frequently in the course of every game. 

An injured spectator was denied recovery in the case 
of Modec v. City of Eveleth, 29 N. W. (2) 453, a case 
decided in 1947; in that case the Court applied the doc¬ 
trine of assumed risk with specific reference to an ice 
hockey game. Facts are as follows: 

Plaintiff was struck by a puck while watching a hockey 
game in an arena owned by defendant and leased to a pri¬ 
vate concern. In front of the first row of seats was a 
wooden wall which extended four feet above the ice sur¬ 
face, over which the seats rose in tiers. Back of the 
goals were wire nets of sufficient height to protect any 
spectator sitting behind the goals from possible injury 
from a flying puck. There were no nets along the sides 
of the rink. Spectators had the right to purchase or 
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select any seat they wished or could obtain. Plaintiff 
had attended several hockey games at the arena and was 
familiar with the game. The Court spoke: 

“We think that the baseball cases should be followed 
here. Hockey is played to such an extent in this 
! region and its risks are so well known to the general 
'public that as to the question before us there is no 
difference in fact between the two games so far as 
liability for flying baseballs and pucks is involved. 
We conclude that plaintiff assumed the risks incident 
to the playing of the hockey game at the time and 
place in question.’’ 

The order granting defendant’s motion for judgment was 
affirmed. October 31,1947. 

In the case of Wolfe et al v. Olympia Stadium, Inc., 
Circuit Court for Wayne County, Michigan, Nos. 247-609; 
247-610, in his Opinion of May 19, 1949, Judge Robert 
Toms stated, 

i “Michigan courts have always looked with respect 
i upon the decisions of New York and Massachusetts 
courts in cases of first impression here, but in this 
instance we find the courts in those two states on 
i opposite sides of the question being considered, and 
i the problem must therefore be approached rationalis- 
tically. 

“It must be conceded as a matter of common knowl¬ 
edge that the game of ice hockey has attained a tre¬ 
mendous popularity, especially in Detroit, in the last 
15 years. 

“The contests have been broadcast by radio for a 
; number of years. In Detroit hockey in December, 
1946, had taken its place as one of the most popular 
i and well patronized sports. It must be determined, 
as a matter of law, that a person attending a hockey 
game in December 1946, was well aware of the nature 
of the game, the manner in which it was played and 
the inherent dangers in watching it from ringside. 
“It is incredible to believe that had the plaintiff been 
' as experienced an attendant at hockey games as her 
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two escorts, she would have demurred at sitting in the 
exposed area. 

‘‘The Court therefore holds, as a matter of law, that 
the plaintiff was aware of the dangers incident to 
her position in the arena and elected to assume the 
risk of such dangers. 

“For the reasons above stated, both legal and factual, 
the Court will enter a judgment of no cause of action 
in the two cases which were submitted concurrently. 

Robert M. Toms, Circuit Judge/ ’ 

A person would have to be very inattentive who could 
sit through part of an ice hockey game and not learn that 
the puck leaves the ice and comes into the spectators’ 
seats several times during every game. In fact there is a 
place in the rules to cover this situation. A face-off is 
required at the point where the puck leaves the rink. 
Where is the dividing line? How many games must a 
plaintiff observe before the assumption of risk rule be¬ 
comes applicable? 

And, beyond this, plaintiff and her party by their own 
choice and volition in order to see better they passed up 
2902 screened seats and took vacant seats in the side 
seats. 

The action of the plaintiff on this very occasion illus¬ 
trates one of the reasons why the side seats are never 
screened. Many spectators of football and baseball games 
do not like the box seats, which are generally more or less 
at the level of the field of play. They prefer the seats 
higher up and further back. But the true hockey fan likes 
to get right down next to the ice, where he is almost in 
physical contact with the players, so that he can see 
every move that the players make. He wants no obstruc¬ 
tion to the view. A chicken wire fence in front of him 
with its accompanying supports and uprights would be 
a nuisance to him, a precaution which he would regard 
as out of all proportion to the danger. It would be a 
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constant source of aggravation to him as his eyes, in fol¬ 
lowing the fast play, shift back and forth from one end 
of the rink to the other and from one side to the other. 
The aligned supports would seriously interfere with his 
view lengthwise of the ice. He knows that the puck 
does not often come into the seats—that, as a matter of 
fact, when it leaves the ice it more often sails over the 
front seats. He knows that the object of the game is to 
shoot for the goal and that the goal is at the end of the 
ice, not at the sides. He knows that if he pays attention 
to the play he is not in much danger of being struck by 
the puck even if it does come toward him. He has time 
to ^ee and avoid it. He would regard the placing of a 
screen and the attendant uprights in front of the side 
seats as a totally unnecessary and unjustifiable infringe¬ 
ment upon his privilege to get right down on the ice and 
see the game to the best possible advantage. He would 
figure, as any sensible and fair-minded person would, that 
if he wanted to run the risk of getting hit by the puck it 
would be his business and responsibility and not that of 
the management. All of the above was brought out in this 
case and no witness testified to the contrary. 

Ice hockey has been going on in D. C. since 1938. Those 
that do not see it hear it on the radio or read about it in 
the papers. It may be that they are slow to learn about 
it in California, but we have winter and winter sports— 
they don’t. To assume that hockey is not a generally 
known game in D. C. is to make an assumption that we all 
know is contrary to the facts. 

The general public is thoroughly familiar with ice 
hockey now, that public having been educated in the 
game over many years by informative notices and articles 
in the newspapers, by radio announcements of coming 
hockey attractions and radio broadcasts of the games, and 
by television telecasts. Having been educated to, and 
seeing hundreds of games of, ice hockey right in their own 
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homes, at public restaurants, moving picture theatres, so¬ 
cial halls and at other places, the game in this area now 
is one of common knowledge. 

At the time of the cases relied upon by the appellees, 
the public had not been educated to ice hockey by press, 
radio and television; the common knowledge rule was not 
asserted in, and had no application to, those cases; and 
evidence of the public having been informed on the subject 
by press and radio—which evidence was offered in the 
present case (A-48)—was absent in those cases. This 
Court in considering the matter should now declare a 
rule regarding ice hockey for the District of Columbia 
in conformity with the baseball cases, in view of the wide¬ 
spread use of press, movies, radio and television. Tele¬ 
vision itself has outmoded, or soon will outmode, all of 
the cases which have refused to adhere to the rule in the 
baseball cases. This appellant pleads for a rule for the 
future. 

And this brings us to the question which shows the 
“fallacy’’ of the Massachusetts, Rhode Island and Cali¬ 
fornia cases. They all concede that when the game gets 
to be as well known as baseball a different rule should 
obtain. In other words, we will have their rule for a 
few years and then on some undefined day and date the 
rule will be different because people will have become 
more familiar with the game. How will we know when 
change-over day comes ? 

The other inconsistency is that those cases lay down one 
rule for the first-timer and a different rule for all subse¬ 
quent occasions. While recognizing no liability on the 
part of the management on a second visit to the hockey 
rink it requires the management to conduct its business 
upon the assumption that all members of the audience are 
first-timers. 

Obviously the Massachusetts rule is a loose and flabby 
effort in the direction of the administration of justice. 
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The common sense rule is to be found in the rule laid 
down by the New York and Canadian Courts. When a 
thing has uniformly been done in a certain way over a 
long period of years by people who ought to know their 
business there should be great hesitation in allowing a 
jury to say, after a two or three-day trial, that the experi¬ 
enced parties are all wrong and that the thing should 
be done in another manner. The sound rule is the rule 
of the Titus case, namely, that the unbending test of 
negligence in methods and appliances is the ordinary 
usage of the business as developed through years of ex¬ 
perience by prudent operators. 

In the instant case, Mrs. Sullivan and her party entered 
the arena and walked around one end (where sections 
of seats were behind screens) in order to gain the other 
side of the rink where their seats were. She observed 
the protective screen as she passed along behind it; she 
took her seat; the game had just started and she noted 
the 1 struggle and roughness of the game; she could not 
help but hear the sticks striking the puck; she could not 
avoid hearing the puck strike the side dashboards; she 
must have heard the clash of sticks and skates; she had 
to observe that the puck did not always go to the particu¬ 
lar teammate or in che direction intended; she could not 
fail to observe the puck being deflected—all of which had 
to take place during the first period of play. Even with¬ 
out prior experience, the plaintiff in the instant case im¬ 
mediately came into knowledge of the instruments used 
in the game, the force of the blows against the puck and 
the puck against the sideboards, and the uncertainty of 
direction and destination of the puck. She learned in one 
period of play everything about the game of hockey that 
a second or third timer would learn and know, except, 
perhaps, the names given to particular players, the scor¬ 
ing, the reasons for time-outs, penalties and the like. In 
five minutes of watching a hockey game, the first-timer 
leams and comes into knowledge of all that can be learned 
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or known in regard to the dangers of being struck by a 
puck deflected during the course of play in an ice hockey 
game. In baseball, there are strikes and balls, when the 
bat never touches the ball at all. There is nothing to in¬ 
terfere with the batter seeing and attempting to hit the 
ball which the pitcher has carefully directed toward him. 
There is no player, either on his own or on the opposing 
team, to interfere with his hitting the ball, if he can do 
so. About the only risk to a spectator being hit by a 
ball is when the batter foul tips the ball into the stands. 
In an ice hockey game, there is no carefully aimed pitch¬ 
ing of the puck; possession of the puck is constantly being 
fought for, hockey sticks clash, the puck flies up or is 
batted forward, sideways and up in the air and this is 
known to the first-time spectator within the first five min¬ 
utes of every game. The present plaintiff, having ob¬ 
served practically an entire first period of hockey play 
and part of the second period—probably thirty or more 
minutes in all—was not, and could not have been ignorant 
of the danger incident to deflected or flying pucks. 

She had observed protective screens in front of many 
Sections comprising thousands of seats; while she occu¬ 
pied a seat immediately adjacent to the playing area. 
She could have reached forward and touched a player as 
he skated by along the side dashboard. Also, she could 
have sat just across the aisle and have been behind the 
protective screens, as the screens come forward from the 
end sections along both sides for a short distance. There 
were 2902 vacant seats in the screened sections; she, and 
her party, chose to sit in the unprotected seats where the 
play would be the roughest and, perhaps, dangerous. She 
was within easy reach of being struck by a player’s hockey 
stick and this Court, in the case of M. J. Uline v. Cashdan, 
84 U. S. App. D. C., 58; 171 F. 2d 132, had occasion 
to consider a situation in which a spectator was struck 
by a hockey stick in the hand of a player during a game. 
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Witness Ray Morgan, for defendant, testified (A 48) 
that he, as radio announcer and sportscaster, broadcast 
ice hockey games from Uline Arena to the people of the 
District of Columbia since 1941—ever since the Uline 
Arena opened in Washington. Broadcasting ice hockey 
games from arenas in other cities enabled him to say that 
Uline Arena, insofar as protective screening was con¬ 
cerned, is identical with other modern rinks. 

Witness Howard K. Livingston, for defendant, testified 
(A 50; 51) that his knowledge went back to about 1938, 
when hockey first came to Washington, played in the 
old Riverside Stadium; that selling tickets for almost fif¬ 
teen years enabled him to say that spectators definitely 
preferred the unscreened seats to those with screen pro¬ 
tection. 

Witness Mildred Rothgeb, for defendant, testified (A 54; 
55) that she had been with Uline’s for about seventeen 
years; she was familiar with the construction and oper¬ 
ation of hockey rinks in other cities; that Uline rink was 
similarly constructed and operated; that on the evening 
the plaintiff was injured there were Two Thousand Nine 
Hundred and Two (2902) vacant seats behind protective 
screens available to plaintiff and her party. (A 56). That 
it is the customers, always, who choose their seats and 
determine for themselves whether to occupy protected or 
unscreened seats; that had the plaintiffs moved across 
the aisle they would have been behind protective screen¬ 
ing. That a chart is shown to customers at the window, 
at the time they come to purchase tickets, from which 
they choose the section in which they prefer to sit; that 
customers definitely prefer the unscreened sections. 

The plaintiff insists that if there were no screens there 
should have been signs. This argument has been made in 
all the cases. If the plaintiff, after sitting through part 
of a hockey game could not see that the puck occasion¬ 
ally leaves the rink, it is fair to assume that she would 
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not see a sign so stating. And what kind of a sign 
would be posted? Something like this—“Danger—Do not 
sit in the side seats”; or “Patrons are warned that side 
seats are dangerous by reason of flying pucks;” or should 
the sign be more in detail, such as “Patrons are warned 
that the puck occasionally leaves the ice during the course 
of the game and comes into the seats and that it is there¬ 
fore dangerous to sit in the side seats.” The puck some¬ 
times goes into the body of the house also. The only com¬ 
pletely safe way would be to warn people to keep away 
from games altogether. This, of course, is an exaggera 
tion, but it illustrates the principle. Common sense, after 
all, is the controlling factor. There is some risk connected 
with everything. People get killed in their own houses. 
People must know lhat hockey is a hard, fast, exciting 
game, full of action, and that in the course of the game 
the puck is batted from one end of the rink to the other 
and sometimes from one side to the other. If those facts 
aren’t known beforehand they become apparent within two 
minutes after any game is started. The plaintiff in this 
case cannot plead ignorance. If she didn’t know, she had 
plenty of opportunity to know what the game was like. 
She went down to the unscreened seat because she wanted 
to see better and could see better. The common sense 
view of the situation is that she was an adult, she could 
see what kind of a game it was, and if she wanted to 
get right down close to it she assumed the attendant 
risks. The common sense rule also impels us to the con¬ 
clusion that there was no duty on the part of the manage¬ 
ment, under the cireamstances, to construct a rink and put 
up protective devices not used at all anywhere else. 

Therefore, the Court erred in overruling defendant’s 
motion for a directed verdict. 

In addition to the points and authorities mentioned in 
this Brief, which cover the plaintiffs’ Prayer for Instruc¬ 
tion specifically objected to during trial and granted by 
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the trial court, the Appellant respectfully submits, as fol¬ 
lows: 

Prayer #2: The evidence did not permit of this in¬ 
struction being given to the jury. 

Prayer #3: This instruction was too comprehensive, 
gave the jury too much authority and power, and per¬ 
mitted the jury to say what safeguards should be fur¬ 
nished by the appellant. There was no evidence that the 
presence of warning signs would have caused plaintiffs 
to leave unscreened seats for seats in any of the screened 
sections; or that absence of such signs was a proximate 
cause of plaintiffs’ injury and damage. 

Prayer #7. This instruction incorrectly stated the 
law. 

Prayer #8: This instruction erroneously stated the 
law; there was no evidence of injuries received by patrons 
in other hockey rinks. 

Prayer #9: Plaintiffs were not entitled to this instruc¬ 
tion. 

Prayer #10: Plaintiffs were not entitled to this in¬ 
struction. 

Prayer #11: The evidence did not warrant this in¬ 
struction being given the jury. It permitted the jury to 
speculate contrary to established facts. 

Prayer #12: There was no evidence to support a 
judgment of $3,000.00 for plaintiff, James H. Sullivan. 

Prayer #6d: This prayer was both vague and con¬ 
fusing and permitted the jury to speculate. 

Prayer #7a: The second sentence thereof should 
have been deleted; it incorrectly stated the law and unduly 
restricted the jury. 

The Court should have directed a verdict in favor of 
the defendant, as requested by defendant’s Prayer #1. 
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From the evidence in the case and the better rule of law 
the Court should have allowed defendants Prayer #4. 
Plaintiffs having failed to call as witnesses, or produce 
by deposition the evidence of Mr. Kearns and Miss Mc- 
Mullin, who made up the foursome of plaintiffs’ party 
the evening they attended the hockey game, they being 
witnesses possessed of actual knowledge of the accident 
and all surrounding circumstances, and there being no 
explanation of such failure to call them as witnesses to 
support the plaintiffs’ case, entitled defendant to have 
the jury charged as prayed for in defendant’s Instruction 
# 8 . 

At the conclusion of the case, defendant moved and, for 
the reasons set forth in this brief, was entitled to have 
granted its Motion for Judgment, n.o.v., the overruling 
of which constituted error. 

CONCLUSION 

We here endeavor to impress upon the Court our 
opinion that the general rule laid down in the Mass., 
R. I. and Calif, cases is neither a sound rule nor a prac¬ 
tical rule and that in intervening years hockey has been 
played extensively in all of the major cities of our coun¬ 
try, with attendant newspaper, radio and television pub¬ 
licity, until it now brings hockey within the area of the 
baseball cases. We here stress the fact (1) that there 
were screened seats as well as unscreened seats and that 
the instant plaintiff had a free choice, (2) that the game 
of ice hockey now is well known, understood and of com¬ 
mon knowledge, and (3) that no matter whether the na¬ 
ture of the game of hockey is or is not common knowledge 
in this territory the fact that the puck leaves the rink 
in the course of play is something that will be apparent 
to every spectator a very few minutes after the start of 
any game. 
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We think we are entitled to a rule that when we pro¬ 
vide screened seats and people don’t use them because 
they want unscreened seats where they can see better 
they take sucli seats at their own risk. We think we 
are entitled to a rule that people can’t go out and watch 
these games and then come into court and say that they 
didn’t see what happens from eight to 20 times in the 
course of every game, that they didn’t notice that when 
the puck went out of the rink the play stopped, that 
it was announced that the play had stopped because the 
puck was out of the rink, that there "was always a delay 
while the puck was rescued or a new puck provided, and 
that this was always followed by a face-off, where both 
teams lined up again in a certain manner prior to re¬ 
sumption of play. If hockey has to be played under the 
Massachusetts-Califomia rule, give us a rule that wall 
protect us when we provide screened seats and people 
won’t use them, and that will likewise protect us against 
the spectator who claims that she didn’t see what she 
couldn’t possibly have missed. 

When an adult person goes to a game of any kind he 
has some idea of what kind of an exhibition he is going 
to see. Anyone who sees part of a polo game is going to 
know that once in a while a ball struck by a mallet is 
going to come off the playing field. He will know, after 
watching part of a golf match, that occasionally the ball 
is going to hook or slice and go out of bounds. He will 
know, after watching part of a baseball game, that the 
ball does not always go where the players want to send 
it. And he will have very definite knowledge, after watch¬ 
ing part of a hockey game, that the puck does not always 
travel on the surface of the ice. In the very nature of 
things, football stadia, baseball grand stands, hockey 
arenas, and the like, cannot be constructed for the occa¬ 
sional spectator who is entirely ignorant of the risks that 
go along with watching the game. Leagues are organized, 
coliseums, auditoriums and grand stands are built for 
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those who know and understand the game. If they had 
to be built, equipped and operated on the theory that most 
spectators are unfamiliar with the game, we probably 
would have neither the games nor the stadia. 

What then shall be said of a person who, having the 
choice of purchasing seats in protected sections, selects 
an unscreened seat in preference to an available screened 
seat, sits in that seat through a substantial part of a 
game, and pleads ignorance of the game and its attendant 
risks? In view of the uncontradicted evidence in this 
case that ice hockey has been played in the District of 
Columbia since 1938, and games have been publicized, and 
the general public better informed each passing day, by 
press releases, radio broadcasts, movies and television 
telecasts, is it reasonable to say that it is not a matter of 
common knowledge? This Court, it is respectfully sub¬ 
mitted, should declare a rule of law in ice hockey and 
related sports cases for this District consistent with the 
baseball cases and apace with science and education. 
Recovery should not be permitted in this case. 

Respectfully submitted, 

Paul J. Sedgwick, 

Attorney for Appellant, 
Barr Building, 

Washington 6, D. C. 



